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Intellectual Warfare: Litigation 


Bar President Alan Dimond describes 
very clearly and articulately the con- 
nection between judicial funding and 
justice, and the statistics he has at his 
command are impressive and disturb- 
ing. One way to solve the problem of 
user demand for judicial services is to 
fund the courts more extensively. 

However, the underlying issue needs 
to be addressed. We live in a culture 
where the court now holds the answer 
for all problems and where a contest, 
called litigation, is the preferred method 
of resolving conflict. 

If we are really to relieve the burden 
on our justice system, we need a funda- 
mental paradigm shift in problem- 
solving. People need to learn negotiat- 
ing skills and to be encouraged and 
supported in taking responsibility for 
and creating solutions for their own 
problems. It is absurd that all social 
ills have to be resolved in courts of 
law. Funding should be directed to- 
ward dispute resolution exercises in 
schools, toward teaching and empower- 
ing people to resolve issues through 
negotiation and mediation, and toward 
educating the public about the real 
cost financial, emotional, psychologi- 
cal, and spiritual — of giving every 
problem to a lawyer to handle or turn- 
ing to a judge for all the answers. 

The values embodied in constructive, 
cooperative conflict resolution are 
saner, healthier, and less expensive 
than the sophisticated intellectual war- 
fare we call litigation, and they are 
more likely to bring about the positive 
outcomes people seek. 


JILL H. BRESLAU 
Sarasota 


Recognition of Public 
Service Lawyers 


I read with interest Secretary of 
State Jim Smith’s article entitled “Gov- 
ernment Attorneys: Unsung Heroes of 
The Florida Bar,’ published in the 
April 1993 Journal. The former attor- 
ney general praises the public bar, 
whose members work “with drive and 
dedication based on a sense of mis- 
sion.” 

The article mentions lawyers with 
the Office of the Attorney General and 


with the Capital Collateral Appeals 
Bureau, with the Department of Envi- 
ronmental Reguiation and with the 
Department of Health and Rehabilita- 
tive Services. It mentions lawyers with 
the Division of Elections, the Unem- 
ployment Appeals Commission, and the 
staff of the state legislature. It men- 
tions administrative hearing officers, 
county attorneys, university attorneys, 
even U.S. attorneys. 

What an impressive roster of law- 
yers in public service! They do indeed 
deserve to be recognized. 


ANNE MoorMAN REEVES 
Daytona Beach 


Another View on Public 
Service and Private Practice 

Ever since I have been reading The 
Florida Bar Journal, I have been ex- 
tremely impressed by the scholarly, 
detailed approach nearly every contrib- 
uting writer has taken. Indeed, there 
may be no better source for detailed 
analysis of some of the finer points of 
Florida law. This approach is what 
made Secretary of State Jim Smith’s 
article in the April issue, “Government 
Attorneys: Unsung Heroes of The Flor- 
ida Bar,” so striking to me. I did not 
expect to have my intelligence so in- 
sulted in this normally fine publica- 
tion. 

I agree with Smith that there are 
many government lawyers making valu- 
able contributions to our state and our 
society. I do not question the quality 
of their work nor the dedication of the 
vast majority of them. Indeed, I strongly 
believe they do work quite hard enough. 
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However, to claim that government 
attorneys work as many hours as pri- 
vate attorneys is to take the entire 
readership of the Journal for a bunch 
of fools. 

There is simply no way in the world 
that the typical government attorney 
puts in anywhere near the number of 
hours that the typical private attorney 
does. Government attorneys have 
shorter daily hours, rarely work week- 
ends, and have more vacation time 


than nearly any private attorney. In 
addition, because they are not slave to 
the hourly bill, government attorneys 
are not under nearly the kind of pres- 
sure private attorneys are to make up 
for time lost to conferences, CLE, doc- 
tors’ appointments, or illnesses. 
Smith’s own mathematics from the 
article proves what is obvious to every- 
one. In citing the difference in pay 
between public and private attorneys, 
Smith noted a case where the govern- 


crusade that began last December. 


underwriters, and the thorough nature 
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agent revenue. 
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ment attorneys on a particular case 
averaged $33,000 per year, or about 
$20 per hour, while private attorneys 
made up to $165 per hour. Working 
out the math, the government attor- 
neys worked a total of 16,500 hours 
that year, at least 200 hours below the 
number of billable hours associates in 
private firms are expected to register 
in even the least demanding firms. 
Further, note that Smith’s $165 per 
hour figure for private attorneys fails 
to account for nonbillable hours attor- 
neys spent on the case or for expenses 
and overhead the private attorneys 
incurred. Finally, Smith fails to note 
that much of the work in the private 
firms was done by associates who are 
paid an annual salary which works out 
to only a tiny fraction of the fees firms 
charge for their services. 

My own experiences in the inter- 
viewing process over the past several 
months clearly support my contention. 
In nearly every interview with a pri- 
vate firm, I am told that associates are 
expected to bill between 1,900 and 
2,300 hours and work at least one full 
day nearly every weekend. I am also 
told that I will probably not really get 
to use my vacation time. Indeed, once 
after receiving an offer from a private 
firm, I had lunch with one of the 
partners, an avid golfer, at his club. 
When I asked him a social question 
about golf, he cut me off in mid- 
sentence and told me I should forget 
about golf for the next seven years 
because I would not have the time to 
play. 

By stark contrast, in nearly every 
interview for a government position, I 
am reminded that I can expect to work 
strict 40-hour weeks, never work week- 
ends, and have a generous amount of 
vacation time. Indeed, the attorney 
general’s office that Smith used to head 
offers entry-level attorneys nearly six 
weeks off per year between sick hours, 
personal hours, and other vacation 
time. 

If Smith actually believed what he 
wrote, he is oblivious to what is hap- 
pening in the legal world, including the 
world within the departments he has 
headed. If he did not believe what he 
wrote, I would be curious to know his 
motive for putting such a “spin” on 
reality and thereby being dishonest 
with us. 

ANDREW B. SPARK 
Tampa 
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s I write this column I 

have been president of 

The Florida Bar for 318 

days—that’s 318 days and 
nights, for even though Bar president 
is a volunteer job, it is an all- 
consuming activity. By the time you 
read this column, I will have but a few 
days remaining. I am deeply apprecia- 
tive to all of you for extending to me 
the honor and the privilege of repre- 
senting the legal profession during the 
past year. I have tried to do so with 
professionalism and dignity and al- 
ways with an abiding respect for all of 
you. And I have learned a lot . . . some 
of which I want to share with you as a 
kind last word before the responsibili- 
ties of leadership are passed on to 
another. 

The theme I have set in the presi- 
dent’s columns throughout the year 
has been “change.” Our world is chang- 
ing, our society is changing, our 
profession is changing. And the per- 
sonal and professional challenge to 
each and every one of us is “Are we 
capable and are we willing to adapt to 
our new circumstances?” Over the next 
few years those questions will be an- 
swered. 

Our profession is under siege. Not 
just in lawyer jokes in private and 
publicly in the media, but lawyers are 
being made the scapegoats of society. 
The profession is being accused of ex- 
cessive litigation, contriving complexity 
and therefore complicating life, being 
greedy, lacking in public leadership, 
and in general being uncaring, self- 
serving when it comes to contributing 
something of worth for the lives of the 
average citizen. 

We are attacked vitriolically every 
day by those outside the profession and 
by some within. Many of the criticisms 
are not fair. Some of these attacks are 
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Professionalism Is Everyone’s 


Responsibility 


by Alan T. Dimond 


based on misunderstandings; some on 
self-interest, and others are simply 
aimed in the wrong direction. And 
admittedly today it is fashionable to 
criticize many of our society’s most 
important institutions. Attorneys for 
sure are targets, but so are the press, 
the legislature, the governor, the mili- 
tary establishment, the bankers, the 
accountants, the medical profession, 
our health care system, and so on. 
What is disturbing is that even in the 
criticism of other professions and insti- 
tutions, there is a mention of lawyers 
(“health costs high because fear of 
lawsuits,” “bad laws being made be- 
cause lawyers making them,” “media 
is detrimental because lawyers 
protecting porno operators,” etc.). 
Maybe I’m overly sensitive, but believe 
me, when you have the top spot you’re 
in a tough spot, because all the criti- 
cism (from the most articulate and 
eloquent to the most diabolical dia- 
tribe) is aimed at that level. 

But we cannot ignore the criticism 


aimed at our profession just because 
there is so much negativism in the air. 
We must understand that our profes- 
sion receives a volume of hostile 
comment that exceeds that of all those 
other groups. If we ignore that chorus 
of critics, we do so at our peril. If we 
do not change in response to the legiti- 
mate criticism from responsible and 
knowledgeable observers, others will 
change us. Our profession does not 
have enough friends to protect it from 
the legitimate demands of society; nor 
should it. 

Our profession has one central mis- 
sion. We must provide a system of 
justice that our fellow citizens accept 
as fair and just. It is also fundamental 
that our citizens must have reasonable 
access to that justice. That access must 
extend to the civil side as well as the 
criminal, from the simplest, most basic 
level through appeals. The level of 
economy cannot continue to determine 
the quality of or access to justice. How 
we expand access that was never close 
to universal is a subject for another 
day. But how we conduct ourselves 
while we address the access is the topic 
of today. 

There are two principles that must 
be our guiding lights. First, we must 
ensure that everyone who comes into 
contact with the legal system has an 
even playing field. We must act vigor- 
ously to remove the last vestiges of 
discrimination and bias that still haunt 
the justice system. No one should feel 
that he or she does not have an equal 
opportunity to be successful on the 
merits of any cause. Anything that 
interferes must be eliminated. 

Every attorney must know that he 
or she has an equal opportunity to be 
successful within, and at every level 
of, our profession. On the other hand, 
we must also be sure that we judge 
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each other only on merit. No one should 
be advantaged based on any classifica- 
tion or group identification. All of us 
must be fairly represented at every 
level of the legal system based on equal 
access and not artificial classifications 
or quotas. 

Secondly, we must act as the profes- 
sionals we studied to be. Ours is a true 
profession, a learned profession with a 
binding code of ethics. 

Almost every year your Bar presi- 
dent writes at least one article on 
professionalism. The Bar sponsors CLE 
seminars regularly emphasizing pro- 
fessionalism between judges and 
lawyers, lawyers and lawyers, and law- 
yers and clients. Yet every day I hear 
stories of lawyers who lost their way. 
Every month a number of our col- 
leagues are disciplined, reprimanded, 
suspended from practice, or disbarred. 
Each was once a law student presum- 
ably entering our profession with good 
intentions and idealism. How those 
good intentions, ideals, and all that 
hard work slipped away is hard to 
understand unless the lawyer simply 
decides all the sacrifice and hard work 
wasn’t worth it, or decides there is an 
“easier” way to achieve personal goals. 

Most of our ethical rules are, after 
all, just common sense, basic honesty, 
and fair play. I think most people 
whom we discipline just lost their focus 
on basic values and at first gave into 
small temptations. They later slipped 
into bigger temptations, losing ethical 
sight altogether. 

Another factor, I believe, in the ero- 
sion of professionalism has to do with 
our own self-image. How will we act 
and how will others view us if we don’t 
have a sense of pride in ourselves and 
what we are doing? Our surveys are 


We have our roots 
in the greatest 
traditions of 
mankind over the 
centuries. Today we 
risk losing both the 
honor and privilege 


showing some 50% of you don’t like the 
practice of law for a variety of reasons— 
stress, overwork, emphasis on billable 
hours, etc. Your spouse knows you are 
dissatisfied, your children see it, your 
friends suspect it, the client senses it, 
and opposing lawyers bear the brunt 
of it because “that’s the way the game 
is played.” So our actions and activities 
are played out in the “workplace,” but 
they ripple throughout our lives, and 
for lawyers as a group, the ripple effect 
is throughout the community. 

Let me offer, I hope not too presump- 
tuously (after all, experience is a 
teacher of wisdom), some suggestions 
for the future: 

¢ Bar leaders break their silence (as 
in “I hear you” or “I’m listening”), and 
assertively speak out on the tough 
issues and challenge people within our 
profession and outside of it to rise 
above self-interest; 

* as an integrated, organized bar 
serving the public interest, we must 
acknowledge the concerns of citizens 
and communicate exactly what it is 
we are doing to address those concerns 
beyond “conducting studies”; 

¢ the diversity within our Bar must 


come to see, and focus on, our common 
interests as a profession and set aside 
our differences (or our profession will 
consume itself from the inside out); 

¢ and the Bar must actively strive 
to manage the “politics” of change, by 
setting realistic expectations, solving 
problems in logical and sequential 
steps, involving key people and groups, 
making decisions on a timely basis, 
and above all communicating among 
ourselves and others at each step of the 
way. 

We have the honor and privilege of 
belonging to the world’s greatest pro- 
fession. We have our roots in the 
greatest traditions of mankind over the 
centuries. Today we risk losing both 
the honor and the privilege. But we 
also have the opportunity to preserve 
all we have worked for and to make it 
better. We owe it to those great men 
and women—those lawyers—who have 
gone before and to ourselves to do both. 

One of the best things that can 
happen to a person concerned about 
our profession is the opportunity to 
share thoughts, concerns, and some- 
times answers. Giving up the privilege 
of writing this column is one of the 
hardest things about leaving the presi- 
dency. During the past year, I have 
tried to keep you informed as to the 
most important events that impact the 
legal profession. Hopefully, you have 
enjoyed reading this page as much as 
I have enjoyed writing it. Your letters 
have been appreciated even when we 
did not agree. 

I leave the Bar in Patricia Seitz’s 
capable hands and I wish her, as our 
new spokesperson, wisdom, enlighten- 
ing leadership, and much good luck. 
Our profession will need all of those 
things. 
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EXECUTIVE DIRECTIONS 


UPL Program Expands 
to Protect the Public 


n the past this column has in- 

formed you about the programs 

and operations of The Florida Bar. 

Many of those programs exist for 
the sole benefit of Florida Bar mem- 
bers. However, some Bar programs 
serve not only the membership, but 
also all members of the legal profession 
and the public at large. One of these 
programs is the Bar’s unlicensed prac- 
tice of law program. Because of a 
recent proliferation of nonlawyer serv- 
ice providers in Florida and a resulting 
renewed interest in the Bar’s UPL 
program, I would like to give you a 
brief overview of the program. 

When The Florida Bar considers, 
investigates, and prosecutes matters 
involving the unlicensed practice of 
law, it acts as an official arm of the 
Supreme Court of Florida. The purpose 
of prohibiting the unlicensed practice 
of law is to protect the public. As 
restated by the court in a recent opin- 
ion, the program does not exist to aid 
members of the legal profession in 
creating or maintaining a closed shop. 
With this caveat in mind, your Board 
of Governors has attempted to design 
a responsible UPL program that meets 
the objectives as set forth by the Su- 
preme Court and takes into account 
the growing unmet need for low cost 
legal services. 

The day-to-day supervision of the 
Bar’s unlicensed practice of law pro- 
gram is conducted by its director, Mary 
Ellen Bateman. Until recently, the UPL 
program had operated entirely out of 
Florida Bar headquarters in Tallahas- 
see. In June of 1992, the UPL program 
was expanded to include an office in 
Ft. Lauderdale. The addition of the Ft. 
Lauderdale office has greatly improved 
the effectiveness of the program state- 
wide. Mary Ellen is assisted in 
Tallahassee by an assistant counsel, 


by John F. Harkness, Jr. 


administrative secretary, clerk, and 
part-time law clerk. In Ft. Lauderdale, 
the staff includes an assistant counsel 
and a legal secretary. 

Even with two UPL offices in opera- 
tion, the Bar relies heavily on the 
approximately 200 volunteers who act 
as members of the 29 local unlicensed 
practice of law circuit committees. To- 
tally complaint driven, the bulk of the 
investigations is conducted by the at- 
torney and public members of the local 
committees with the assistance of part- 
time staff investigators. In the most 
recent Bar year, the UPL department 
handled 630 investigative files. This 
year the UPL department expects to 
handle over 800 investigative files, 
answer about 8,000 telephone inquir- 
ies, provide 150 informal written 
opinions, and respond to hundreds of 
requests for other material. 

Overseeing the local circuit commit- 
tees, setting UPL policy and issuing 
formal advisory opinions is the state- 
wide Standing Committee on UPL, 
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chaired by Joseph R. Boyd. The stand- 
ing committee consists of 38 members, 
five of whom are nonlawyers. Working 
closely with the staff of the UPL de- 
partment and the Board of Governors, 
the standing committee members strive 
to provide guidance on UPL in fields 
ranging from the complex area of pen- 
sion plans to the more commonplace 
area of evictions. 

In addition to serving as counsel to 
the standing committee and the 29 
circuit committees, the UPL staff acts 
as liaison to the Board’s Access to the 
Legal System Committee. 

The UPL staff also is presently serv- 
ing as staff to the Bar’s Special 
Committee on Nonlawyer Practice. The 
special committee, chaired by Gregory 
Presnell, is attempting to consider and 
act on the recommendations made by 
the Legal Technician Study Committee 
last year. Issues being considered by 
the committee are whether nonlawyer 
practitioners should be regulated, 
whether the Bar should remove or 
lower institutional barriers which in- 
hibit the provision of low-cost legal 
services by lawyers, whether the Bar 
should promote alternative methods of 
providing low-cost legal services to the 
public, and whether the Bar should 
reconsider its UPL program to allow 
for meaningful enforcement of unli- 
censed practice of law activities. The 
committee, appointed in January, met 
in February and April and will be 
meeting again at the Bar’s annual 
meeting in Orlando this month. 

The committee and your Board of 
Governors has made a commitment to 
addressing the difficult issues of nonlaw- 
yer practice and the unlicensed practice 
of law. I encourage each of you to share 
your thoughts with Bar leadership and 
staff on how these problems might be 
resolved.7 
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CASUALTY CLAUSES 
COMMERCIAL LEASES 


by George A. Pincus 


urricane Andrew forced commercial landlords 

and tenants in South Florida to deal with what 

is oftentimes one of the more neglected provi- 

sions of the commercial lease, the casualty 
clause. In the wake of the hurricane, office building, 
shopping center, and warehouse landlords and tenants 
were required to look to their casualty clauses to resolve 
such issues as i) the obligation to restore the leasehold 
premises to a tenantable condition, ii) the timeframes 
associated with restoration, and iii) abatements of economic 
obligations. These problems, as well as other casualty- 
related issues, are not matters which landlords and tenants 
have had to deal with on a day-to-day basis. The lesson of 
Hurricane Andrew for commercial landlords, tenants, their 
respective attorneys, brokers, and property management 
personnel is that the types of large-scale disasters which 
casualty clauses attempt to deal with do, in fact, occur. 
Florida law provides that a commercial landlord has no 
duty to repair demised premises,! absent a contrary con- 
tractual obligation. Casualty clauses merit careful atten- 
tion in order to apportion the risks and economic burdens 
which a sudden and extreme disaster can cause. 

This article provides both a detailed framework to help 
identify issues which arise in the negotiation of a commer- 
cial lease casualty clause and a few examples of language 
to serve as a basis for drafting such clauses. The reader is 
cautioned not to employ any suggested text as “boilerplate,” 
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but rather to use any proposed language as a basis for a 
carefully drafted provision which will serve the specific 
needs of a particular client. The author also points out that 
much of the proposed lease language contained in this 
article has been gleaned and revised (and hopefully refined 
by the author) from a number of different leases which 
have been encountered in daily practice. It is not practica- 
ble to give source credit for the various examples. 


Extent of Destruction and 
Termination of the Lease 

Determining the Extent of Destruction. One of the thresh- 
old issues in a commercial lease casualty clause is the 
procedure to determine the extent of damage to the 
leasehold premises. The landlord’s obligations with respect 
to the restoration of the premises, the possible termination 
rights of the parties, and the tenant’s right to any abate- 
ment of rent and other economic obligations under the lease 
are often linked to what percentage or dollar amount of the 
leasehold premises have been rendered untenantable due 
to the casualty.2 The actual number the parties agree 
upon, which will trigger these rights and remedies, is a 
business decision to be negotiated between the landlord 
and tenant. However, the procedure to determine the 
percentage or dollar figure is a function of the text of the 
lease. 

Landlords will favor retaining the absolute right to 
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determine the percentage of destruc- 
tion. Another method, more acceptable 
to a tenant, would be to employ a third 
party expert, such as a licensed con- 
tractor.’ The percentage or dollar fig- 
ure, as determined by the third party, 
would be binding for all purposes un- 
der the lease. A tenant may also try to 
negotiate a provision requiring that 
the percentage of damage be decided 
by a three-person panel of experts, 
such as three contractors, engineers, 
or independent public adjusters. One 
expert would be chosen by landlord; 
one expert would be chosen by tenant. 
These two experts would then agree 
on a third. Each party would share 
equally in the cost of paying the three 
experts and would agree to be bound 
by the majority decision of the panel 
or an average of the three estimates.* 
Obviously, this is a more time- 
consuming and expensive procedure 
for determining percentage of damage. 

The “extent of damage” issue will 
figure prominently in determining the 
landlord’s obligation to restore the lease- 
hold premises or it may trigger a 
termination right for one of the parties. 
Even with a partial destruction of the 
leasehold premises, landlords and ten- 
ants have significant (and different) 
economic motivations to make an elec- 
tion between requiring the landlord to 
restore the leasehold premises or ter- 
minating the lease. 


The Tenant’s Right to Terminate the 
Lease. A tenant will want to negotiate 
a right to terminate the lease based 
on a certain threshold of damage, usu- 
ally as low a percentage or dollar 
amount as possible. Having the right 
to terminate, even with partial, as 
opposed to total destruction of the 
leasehold premises, gives the tenant 
flexibility. This is particularly impor- 
tant in a retail lease, where the tenant 
depends on a consistent flow of traffic 
in a shopping center or mall. A retail 
tenant may wish to escape from lease 
obligations for premises which have 
only been partially damaged in a shop- 
ping center, which has been substan- 
tially damaged, where traffic at the 
center is severely impaired. In the 
retail shopping mall situation, a ten- 
ant may also seek to terminate its 
lease, depending on the status of the 
anchor store or stores in the center. 
For example, a small retail tenant in 
a shopping center anchored by a major 


A landlord’s reasons 
for terminating a 
lease, where there is 
only partial damage 
to the leasehold 
premises, are 
substantially 
different from a 
tenant 


grocery store or drug store chain may 
not wish to reopen in the event that 
the anchor store or stores, which serve 
as the draw for the center’s traffic, are 
not going to reopen. The tenant may 
seek to negotiate the right to terminate 
the lease, even if the leasehold prem- 
ises are only partially destroyed, if the 
significant anchor tenant terminates 
its lease after the casualty, or will not 
reopen within the same time in which 
the tenant is expected to reopen. 

In the event of a total casualty, the 
tenant also may desire to terminate 
the lease. The tenant is faced with the 
possibility of a long wait for the prem- 
ises to be rebuilt and the loss of business 
due to the loss of use of the leasehold 
premises. It may be preferable to move 
to another location and recommence 
business. This motivation applies to 
any tenant who may need to get right 
back into business after the casualty 
and wants the ability to relocate and 
set up shop quickly.® 

The tenant should be sure that the 
lease provides, assuming the tenant is 
not otherwise in default, that upon any 
termination of the lease, whether by 
landlord or tenant, the tenant will 
promptly receive back from the land- 
lord all security deposits and advance 
rent. The lease should also provide for 
a reimbursement of a prorated portion 
of any rent paid after the effective date 
of the termination of the lease. (See, 
as an example, suggested text in last 
sentence of footnote 5.) 


Landlord’s Cancellation Rights. A 
landlord’s reasons for terminating a 
lease, where there is only partial dam- 
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age to the leasehold premises, are 
substantially different from a tenant. 
The landlord may wish to have the 
flexibility of terminating a lease if the 
casualty occurs late in the lease term, 
even if there has been only partial 
damage to the leasehold premises. The 
economic motivation is that (depending 
on market conditions) the landlord may 
be able to command higher rent for 
new, improved premises after res- 
toration. The landlord may alterna- 
tively wish to change what is rebuilt 
in place of the shopping center or office 
building. Certain tenants may not fig- 
ure in the landlord’s reconstruction 
plans.§ However, if the casualty occurs 
near the beginning of the lease term, 
market conditions and the landlord’s 
contemplated use of the property would 
most likely not have changed that 
much. The landlord would want to 
keep the lease in effect, so as to main- 
tain the income stream from the prop- 
erty with as little interruption as possi- 
ble.” 

In the event that the leasehold prem- 
ises are totally destroyed, landlords 
often reserve the right to terminate the 
lease.8 It is important when represent- 
ing the landlord to retain this control, 
especially when the landlord’s real es- 
tate is encumbered by a mortgage. A 
landlord’s ability to rebuild, especially 
in the event of a total casualty, may 
depend on the terms and conditions 
concerning application of insurance pro- 
ceeds contained in the mortgage. 

Typically, a commercial real estate 
mortgage requires the mortgagor/ 
landlord to carry casualty insurance, 
insuring the improvements at full re- 
placement value and naming the mort- 
gagee as an additional insured. The 
mortgage will almost always impose a 
first priority lien on the casualty insur- 
ance proceeds received from an insur- 
ance claim. The landlord may have to 
negotiate with the mortgagee as to how 
the insurance proceeds will be dis- 
bursed. Even if the landlord wants to 
restore the leasehold premises, the 
terms of landlord’s mortgage may give 
the lender the right to elect whether 
to apply the insurance proceeds to the 
outstanding loan balance or allow use 
of the proceeds to restore the insured 
improvements. The landlord, in all of 
its leases, needs to reserve the right to 
elect whether to rebuild, as landlord’s 
election may actually end up being 
made by the mortgagee. 


Timeframes for Landlord to 
Elect to Restore or Terminate 

Adequate Time for Landlord to As- 
sess Damages and Insurance Proceeds. 
Perhaps the most hotly negotiated as- 
pects of the commercial lease casualty 
clause are the timeframes imposed on 
the landlord to notify tenant of land- 
lord’s election of whether to restore or 
terminate the lease, and to complete 
the restoration and deliver possession 
of the restored premises to the tenant. 
One of the more significant lessons of 
Hurricane Andrew is that the insur- 
ance adjustment and reconstruction 
process takes considerably more time 
than contemplated by a landlord and 
tenant when they first entered into the 
lease. 

A landlord needs sufficient time to 
evaluate the percentage of damage, file 
and negotiate claims with its insur- 
ance companies, obtain bids from con- 
tractors, and negotiate with lenders to 
be sure that insurance proceeds can 
be used to restore the property. All of 
these elements factor into the land- 
lord’s decision to rebuild or terminate, 
assuming that the lease affords such 
an election. A landlord will, in negoti- 


ating the lease, seek as long a period 
of time as possible so as to accomplish 
the foregoing tasks. (See, as an exam- 
ple, the 180-day notice period provided 
for in the sample text of footnote 2.) 

Conversely, the tenant, being par- 
tially or totally displaced from the 
leasehold premises, its ability to do 
business impaired, wants to know the 
future of the leasehold premises as 
soon as possible. Tenants typically try 
to limit the landlord’s response period 
to as short a time as possible. When 
contrasted with the process that 
landlords have to go through to deter- 
mine whether to restore or terminate, 
the timeframe for notice is often a 
difficult point of negotiation between 
the parties. 


Delivery of Notice. A lease should 
contain a notice provision that speci- 
fies the acceptable methods for delivery 
of notices and accurate addresses for 
each party. Landlords, their counsel, 
and management agents should take 
special care when delivering notice to 
a tenant who is a regional or national 
business, such as a national chain 


store in a shopping center, or the local 


office of a large corporation. Delivery 
of notice of the landlord’s election to 
rebuild or terminate only to the lease- 
hold premises, may not be sufficient 
to put the national tenant on notice. 
Often the regional or national tenant 
will have an in-house real estate depart- 
ment or legal department to which 
notices under a lease must be sent. 

A similar problem exists with ten- 
ants who are franchisees. Many fran- 
chise agreements require that the fran- 
chisor be kept advised, in a timely 
fashion, as to the status of the franchi- 
see’s lease. When negotiating the lease 
for a franchisee tenant, the require- 
ments of the franchisor with respect 
to notices must be addressed in the 
lease. Typically, this would require 
that the landlord provide a copy of any 
notice to a franchisor simultaneously 
with the delivery of notice to the fran- 
chisee tenant. 


Abatement of Rent and Other 
Economic Obligations 

The Abatement. Florida law provides 
that where a landlord has a duty to 
repair demised premises and fails to 
do so, leaving the premises untenant- 
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able, the tenant may abandon the 
premises without liability for payment 
of rent. However, a partial destruc- 
tion, which does not render the demised 
premises untenantable, does not re- 
lieve the tenant from its obligation to 
pay rent.!° In light of this continuing 
obligation to pay rent in the event of a 
partial destruction of the leasehold 
premises, tenants should contract for 
an abatement of the base rent or mini- 
mum rent, in proportion to the 
percentage of destruction.!! Should 
there be a partial destruction which 
renders the premises untenantable, or 
a total destruction, the lease should 
provide that base rent will be abated 
completely, as the tenant is completely 
deprived of its use and enjoyment of 
the leasehold premises. 

In addition to base rent, many leases 
pass through to the tenant other eco- 
nomic obligations connected with the 
premises. These pass-through expenses 
often include tenants’ proportionate 
shares of real estate taxes, common 
area maintenance costs (CAM), insur- 
ance expenses, and similar charges. 
Unfortunately for the landlord, even 


after a casualty, these expenses are not 
abated by the third parties who impose 
them on the property. The county still 
levies the taxes each year, not- 
withstanding that the property is un- 
tenantable. It is difficult, however, for 
the landlord to continue to pass through 
these types of expenses to the tenant, 
when the tenant’s use of the leasehold 
premises is diminished or nonexistent. 
Tenants should attempt to negotiate a 
proportionate abatement of pass- 
through expenses in similar fashion to 
the abatement of base rent. 

Although typically not an express 
provision of the lease, the casualty 
clause highlights the need for the com- 
mercial landlord to carry “rental loss” 
insurance. The landlord, faced with 
having to abate rent and pass-through 
expenses, still has to meet a monthly 
overhead of mortgage payments, taxes, 
insurance, and management expenses. 
Prior to the casualty, these expenses 
were paid out of the rental income 
stream from the property. Rental loss 
insurance will provide a source of funds 
to cover the shortfall in revenue from 
the property which results from the 
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casualty. Although it is good practice 
for everyday business purposes, the 
need to maintain accurate, up-to-date 
rent rolls and budgets detailing the 
expenses of the property is vital in 
making the rental loss insurance claim. 
Conversely, a tenant should antici- 
pate being deprived of the use of the 
leasehold premises due to a casualty, 
and carry business interruption insur- 
ance. Typically, a landlord will, in the 
lease, disclaim any liability for the 
tenant’s loss of income due to the 
casualty. (See, as an example, the last 
sentence in text of footnote 8.) 


Recommencement of Rent. The lease 
should provide that the abatement of 
rent should continue as long as the 
premises (or the destroyed portion of 
the premises) remains untenantable. 
One area of dispute is when the prem- 
ises have been restored to the point 
where they are again usable by the 
tenant. Landlords will want comple- 
tion to be the day when the landlord’s 
contractor has completed the work and 
a certificate of occupancy for the lease- 
hold premises has been issued. The 
tenant who will reoccupy the space 
upon restoration may not agree with 
the certificate of occupancy being the 
dispositive event for recommencement 
of rent. This is especially true in the 
case of the retail tenant who depends 
on the anchor tenant in a shopping 
center to generate traffic. The retail 
tenant may try to link its obligation to 
pay rent to being open for business in 
the leasehold premises under the con- 
ditions that existed prior to the 
casualty. This would include the an- 
chor tenant being open for business. 
Similarly, an office or warehouse ten- 
ant who depends on certain building 
services being available such as ade- 
quate parking, loading docks, or eleva- 
tor services will first want these serv- 
ices back on line before it starts paying 
rent. 

Tenants who are responsible for con- 
tracting for the installation of internal 
leasehold improvements (as opposed 
to building improvements being re- 
stored by landlord) such as interior 
walls, fixtures, wall coverings, floor 
coverings, and window treatments may 
need additional time to install these 
improvements. Retail tenants may also 
need time to restock with inventory 
before they can open for business. This 
“fixturing period” may overlap with the 


Ay 


last phases of the landlord’s restora- 
tion of the building, or commence upon 
the completion of landlord’s rebuilding. 
The tenant should attempt to negotiate 
specific timeframes for the fixturing 
period and commencement of rent after 
this period. 


Obligation to Restore 

Extent of Landlord’s Restoration Obli- 
gation. Typically, the landlord will be 
expected to restore the structure of the 
building, including the roof, demising 
walls, and some building systems. The 
lease should address with specificity 
what other improvements, if any, be- 
yond the “bricks and mortar,’ the land- 
lord will be responsible to restore. 
More specifically, tenants need to be 
concerned about whether tenant im- 
provements, trade fixtures, and other 
customized features of the leasehold 
premises will be restored. Those items 
may have been the subject of a tenant 
improvement allowance granted by the 
landlord at the inception of the lease, 
or could have been installed by the 
tenant after the commencement of the 
lease. Tenants should take care to 
carry adequate casualty insurance to 
cover restoration of those leasehold 
improvements which are the tenant’s 
responsibility. 


Availability of Insurance Proceeds. One 
of the unfortunate repercussions of 
Hurricane Andrew was the demise of 
a number of casualty insurance compa- 
nies. The failure of these companies 
left many real property owners in Flor- 
ida with little or no insurance proceeds 
with which to rebuild or restore dam- 
aged or destroyed improvements. Flor- 
ida’s insurance guaranty fund, having 
a limit of $300,000 per claim, rarely 
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provides sufficient funding to fill the 
gap which the commercial property 
owner would need to reconstruct dam- 
aged or destroyed property. Landlords 
who maintained inadequate insurance, 
or insurance with less than solvent 
insurance carriers, were not in a posi- 
tion to rebuild after the hurricane. 
Landlords should limit their obligation 
to rebuild only to the extent that insur- 
ance proceeds are available.!2 This 
prevents the landlord from being con- 
tractually obligated to rebuild when 
there are inadequate or no insurance 
proceeds available. 

The problem of inadequate insur- 
ance and the uncertainty of whether 
the landlord will be able to rebuild is 
problematic for many tenants. This is 
especially true for the large national 
and international tenant who depends 
on a certain location for its business, 
such as a regional distribution center 
or regional office. This tenant may 
have long-term needs to maintain a 
particular location or certain facilities. 
Inadequate insurance proceeds to re- 
build a significant regional location 
presents a real problem. One way to 


handle this is to require the landlord 
to maintain its casualty insurance with 
a highly rated insurance company, as 
determined by a national evaluation 
company, such as A.M. Best and Com- 
pany, and produce updated proof of 
such insurance to the tenant through- 
out the lease term.!3 


Timeframe for Restoration. The time 
period for a landlord to complete resto- 
ration is also a difficult point of nego- 
tiation. Landlords need to be careful 
not to get locked into unreasonably 
short periods of time to reconstruct an 
entire office building or other commer- 
cial project. Tenants want the landlord 
to commit to a set period of time for 
restoration so they can determine 
whether to exercise their cancellation 
rights (if any) or make other arrange- 
ments for business premises, while the 
landlord completes the restoration. The 
short supplies of building materials 
and labor, the delays in obtaining build- 
ing permits, inspections, and certifi- 
cates of occupancy, all of which have 
resulted from Hurricane Andrew, indi- 
cate that the short timeframes for 
restoration imposed in some commer- 
cial leases are not reasonable. 
Landlords who are committed to resto- 
ration of leasehold premises should 
attempt to negotiate as much time as 
possible to accommodate the long and 
involved rebuilding process that comes 
after a major regional disaster. 

One way a landlord can get some 
protection in the event that a tenant 
demands a set period of time for recon- 
struction is to condition landlord’s per- 
formance on matters beyond landlord’s 
control, and employ a force majeure 
clause.!* By conditioning landlord’s per- 
formance on force majeure, both land- 


OUR OWN EXPENSE 


ae Swift, accurate research and document 


THE FLORIDA BAR JOURNAL/JUNE 1993 19 


TRY US FIRST! Forensic genea 
f Forensic genealogists to the Florida Bar since 1966 


lord and tenant have some assurance 
that the restoration will be completed 
within as reasonable a period of time 
as possible. 


Conclusion 

The foregoing discussion highlights 
the complexities of negotiating the casu- 
alty clause in the commercial lease. 
Hopefully it will serve as a detailed 
framework to help spot the issues 
brought by a commercial lease casualty 
clause. By recognizing those complex 
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problems early on in the lease negotia- 
tion process and identifying the par- 
ticular needs of the client, the real 
estate practitioner can protect those 
needs in anticipation of the unfortu- 
nate set of circumstances which result 
from a casualty to the leasehold prem- 
ises. As mentioned throughout this 
article, the significant lesson of Hurri- 
cane Andrew is that the devastating 
impact of this type of casualty substan- 
tially slows down the entire process of 
restoration, from the insurance adjust- 
ment process, to obtaining building 
materials, to getting certificates of oc- 
cupancy. The timeframes for dealing 
with these issues in many leases are 
often too short. It may be time for real 
estate professionals to readjust their 
perspectives to allow landlords and 
tenants sufficient time to do what is 
necessary to protect their respective 
interests in the wake of the next major 
disaster to come their way.7 


1 See, e.g., City of St. Petersburg v. Com- 
petition Sails, Inc., 449 So. 2d 852 (Fla. 2d 
D.C.A. 1984); McKenzie v. Atlantic Manor, 
Inc., 181 So. 2d 554 (Fla. 3d D.C.A., 1965), 
cert. denied, 192 So. 2d 495 (Fla. 1966); and 
Fischer v. Collier, 143 So. 2d 710 (Fla. 2d 
D.C.A. 1962). 

2 Example from a commercial office lease: 

If by fire or other casualty the Premises 
are totally damaged or destroyed, or the 
Building containing the Premises is par- 
tially damaged or destroyed to the extent 
of twenty-five per cent (25%) or more of the 
replacement cost thereof, or the damage to 
the Building otherwise exceeds the amount 
of $10,000 (even though the Premises may 
not be damaged), Landlord will have the 
option of terminating this Lease or any 
renewal thereof by serving written notice 
upon Tenant within one hundred and eighty 
(180) days from the date of the casualty and 
any prepaid Rent or Additional Rent will 
be prorated as of the date of destruction and 
the unearned portion of such Rent will be 
refunded to Tenant without interest. 

3 Example from a shopping center lease: 

Landlord shall retain, at Landlord’s sole 
cost and expense, a licensed Florida contrac- 
tor who shall undertake an inspection of the 
Shopping Center and the Demised Prem- 
ises, and advise Landlord and Tenant, in 
writing within 60 days of the subject casu- 
alty, as to what percentage of the Demised 
Premises have been substantially damaged 
or destroyed. For the purposes of this Lease, 
substantially damaged shall be defined to 
mean damaged to the point which requires 
replacement of a majority of the materials, 
building systems, and other components of 
the Demised Premises. 

4 Example from the same shopping cen- 
ter lease: 

To the extent that Tenant disagrees with 
Landlord's contractor’s determination of the 
percentage of damage, Tenant shall advise 
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Landlord, in writing, of such disagreement, 
whereupon Landlord and Tenant shall each 
select a licensed Florida contractor to in- 
spect the Demised Premises and make a 
determination of the percentage of damage. 
These contractors shall, in turn, select a 
third licensed Florida contractor to make a 
similar inspection and determination. Land- 
lord and Tenant agree that the determina- 
tion of percentage of damage agreed to by 
a majority of the three contractors selected 
shall be controlling for all purposes under 
this Lease. The cost of retaining the three 
contractors shall be shared equally between 
Landlord and Tenant, and shall be promptly 
paid upon receipt of invoices from the con- 
tractors. 

5 Example: 

In the event of a total casualty to the 
Premises, which renders the Premises un- 
tenantable, Tenant shall have the right, in 
Tenant’s sole and absolute discretion, within 
thirty (30) days of the casualty, to terminate 
this Lease by delivering written notice of 
such termination to Landlord, pursuant to 
the Notice provisions of this Lease. In the 
event that Tenant terminates this Lease, 
as provided for above, and provided that 
Tenant is not otherwise in default under 
any term or condition of this Lease, (i) Base 
Rent for the month in which the casualty 
occurred shall be prorated through the date 
of the casualty and any unapplied Base 
Rent shall forthwith be refunded to Tenant, 
and (ii) the Security Deposit and Advance 
Rent shall be returned to Tenant, along 
with the prorated portion of Base Rent. 

§ Example: 

If by fire or other casualty the Premises 
are damaged or partially destroyed to the 
extent of twenty-five percent (25%) or more 
of the replacement cost thereof, then (i) if 
the unexpired Lease Term is less than two 
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(2) years, excluding any theretofore unexer- 
cised renewal option, Landlord may either 
terminate this Lease by serving written 
notice upon Tenant within twenty (20) days 
of the date of destruction or Landlord may 
restore the Premises, to the extent that 
insurance proceeds are sufficiently avail- 
able for such restoration, or (ii) if the 
unexpired Lease Term is more than two (2) 
years, including any previously exercised 
renewal option, Landlord will restore the 
Premises, to the extent that insurance pro- 
ceeds are sufficiently available for such 
restoration. 

7 Example: 

If by fire or other casualty the Premises 
are damaged or partially destroyed to the 
extent of substantially less than twenty-five 
percent (25%) of the replacement cost thereof 
and the unexpired Lease Term, including 
any previously exercised renewal option is 
more than two years, then Landlord will 
restore the Premises to the extent that 
sufficient insurance proceeds are available 
for such restoration. 

8 See note 2, for example. 

9 See City of Miami Beach v. Ellis, 279 
So. 2d 335 (Fla. 3d D.C.A. 1973), citing 
Masser v. London Operating Co., 145 So. 
79 (Fla. 1932). 

10° Td. 

11 Example: 

In the event of restoration by Landlord, 
all Base Rent and Additional Rent paid in 


advance shall be apportioned as of the date 
of damage or destruction and all such Base 
Rent and Additional Rent as above de- 
scribed thereafter accruing shall be equita- 
bly and proportionately adjusted according 
to the nature and extent of the destruction 
or damage, pending substantial completion 
of rebuilding, restoration, or repair. In the 
event the destruction or damage is so 
extensive as to make it unfeasible for Ten- 
ant to conduct Tenant’s business in the 
Premises, Rent and Additional Rent under 
this Lease will be completely abated until 
the Premises are substantially restored by 
Landlord or until Tenant resumes use and 
occupancy of the Premises, whichever shall 
first occur. Landlord will not be liable for 
any damage to or any inconvenience or 
interruption of business of Tenant or any 
of Tenant’s Agents occasioned by fire or 
other casualty. 

12 Example from a commercial office lease: 

Said restoration, rebuilding, or repairing 
will be at Landlord’s sole cost and expense, 
subject to the availability of applicable 
insurance proceeds. Landlord shall have no 
duty to restore, rebuild, or replace Tenant’s 
personal property and trade fixtures. 
Notwithstanding anything to the contrary 
in this Lease, Landlord’s obligation(s) to 
repair, rebuild, or restore the Building or 
the Premises shall exist only to the extent 
of insurance proceeds received by Landlord 
in connection with the condition or event 
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which gave rise to Landlord’s obligation to 
repair, rebuild, or restore. 

13 Example from a regional distribution 
center lease for a national discount drug 
store chain: 

Landlord agrees that, for the Term of this 
Lease, and any extensions thereof, it shall 
maintain casualty insurance on the entire 
Project, including, without limitation, the 
improvements, common areas, and parking 
lots at the full replacement value thereof, 
including cost-of-living increases (the “Casu- 
alty Insurance”). The Casualty Insurance 
shall be placed with an insurance company 
reasonably acceptable to Tenant, having not 
less than an A rating in A.M. Best and 
Company’s Insurance Guide. 

14 Example: 

Force Majeure. Notwithstanding any pro- 
vision of this Lease to the contrary, Land- 
lord shall have no liability for not complet- 
ing the restoration of the Premises within 
the above-described 180-day period if such 
date cannot be met due to causes beyond 
Landlord’s reasonable control, or if such 
delay includes, but is not solely attributable 
in whole or in part, to acts of God, civil 
strife, riots, strikes, governmental action, 
shortages of equipment, or supplies. Land- 
lord’s obligation to complete restoration shall 
be extended one day for each day of delay 
which has been caused by the matters 
which are beyond Landlord’s reasonable 
control. 
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The New 


Construction Contract 
Prompt Payment Law 


Mechanics, Issues and Suggestions 


n 1992, the Florida Legislature 

enacted the Construction Contract 

Prompt Payment Law.! It con- 

tains significant new provisions, 
and all within the construction indus- 
try should understand its terms and 
ramifications. This article will describe 
the specific terms of the prompt pay- 
ment law, mention certain issues that 
may arise as a result of the law, and 
offer suggestions for those dealing with 
the new law. 

The prompt payment law applies to 
“written” construction contracts to im- 
prove real property entered into after 
December 31, 1992, and for which a 
construction lien is authorized under 
part one of F.S. Ch. 713.2 This means 
that the prompt payment law does not 
apply to existing contracts executed 


by Patrick C. Crowell 


prior to January 1, 1993, even though 
the performance of these may occur in 
1993 and beyond. Further, the new law 
does not apply to oral construction 
contracts. Finally, the prompt payment 
law does not apply to public works 
because F.S. Ch. 713 does not author- 
ize a construction lien against public 
works. The prompt payment law 
should not be confused with the Florida 
Prompt Payment Act at F.S. §218.70, 
et seq. (1989), which contains different 
provisions and may apply to public 
works construction projects. Legisla- 
lature to clear up whether that act 
covers construction services on public 
works,‘ but the proposed bill by Sen. 
Fred R. Dudley died for lack of a House 
sponsor. 

The prompt payment law adds new 
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definitions to those already contained 
within the construction lien law. It 
defines an “obligor” as an owner, con- 
tractor, subcontractor, or sub-subcon- 
tractor, who has an obligation to make 
payments under a contract subject to 
the new law.® Then, it defines an 
“obligee” as a contractor, subcontrac- 
tor, sub-subcontractor, or materialman 
entitled to be paid under a construction 
contract subject to the new law.® Next, 
the law defines “chain of contracts” as 
the contractual documents between the 
owner and the contractor, the contrac- 
tor and any subcontractor or material- 
man, the subcontractor and any sub- 
subcontractor or materialman, and the 
sub-subcontractor and any material- 
man.’ Conspicuously left out of these 
definitions are sub-sub-subcontractors 
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and any materialmen to materialmen. 
Such persons or entities do not have 
any lien rights under the construction 
lien law,® and the prompt payment law 
is consistent in this regard. 

Section (4) of the prompt payment 
law provides that any obligor “must 
pay” any obligee when all of the follow- 
ing events have occurred: 


1. The obligee is entitled to be paid pursu- 
ant to the contract between the obligee and 
the obligor and the obligee has furnished a 
written request for payment; 

2. The obligor (except any owner) has been 
paid by the person above him in the contrac- 
tual chain for the work described in the pay 
request of the obligee; and 

3. The obligee has submitted affidavits or 
waivers in order that the owner may make 
proper payments under Chapter 713.9 


This new statutory obligation to pay 
applies to any payments due pursuant 
to the terms of a contract to which the 
act applies, whether progress or final 
payments.!° 

It is interesting to note the built-in 
“pay when paid” aspect of the law. It 
will be interesting to see how the 
caselaw develops in this area as courts 
interpret the new law and the existing 
caselaw concerning “pay when paid” 
clauses. In this author’s opinion, the 
prompt payment law will not usurp the 
effect of the substantial caselaw in 
Florida on the validity of “pay when 
paid” clauses in contracts nor make 
otherwise invalid “pay when paid” 
clauses effective.!! Without a valid “pay 
when paid” clause pursuant to existing 
caselaw, obligees may still have a con- 
tractual right (express or implied) to 
be paid earlier than when their obli- 
gors are paid for their work, in spite 
of the new law. The prompt payment 
law adds that if an obligor does not pay 
in a timely manner under the law (i.e., 
when all the events listed in §(4) have 
occurred), interest accrues. 

If the obligor fails to pay or return 
an incomplete or incorrect request for 
payment with written reasons for its 
return within 14 days after payment 
is otherwise due, then on the 14th day 
interest begins to accrue at the statu- 
tory rate.!2 The statutory rate in Flor- 
ida is currently 12 percent.19 

An obligor may return an obligee’s 
request for payment if it is incomplete 
or erroneous.!* In the event it does so 
with written reasons for the return, 
interest on the outstanding payment 
reflected therein does not begin to 
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accrue until 14 days after the request 
for payment is “completed or corrected 
and payment is otherwise due pursu- 
ant to [S]ection Oddly enough, 
the statute does not say “and refur- 
nished.” Accordingly, it is possible for 
a returned request for payment to be 
completed or corrected, sit on a secre- 
tary’s desk for a couple of weeks, and 
have the unsuspecting obligor become 
technically liable for interest. Whether 
the act would be literally construed in 
this fashion is doubtful. It may be 
construed such that refurnishment is 
required by the phrase “and payment 
is otherwise due pursuant to [S]ection 
(4),” which requires the obligee to “fur- 
nish” its written request; that is, to 
“furnish” may be construed to include 
“and refurnish.” 

Section (7) of the prompt payment 
law provides that the owner and the 
contractor may agree that a portion of 
each payment may be withheld as 
retainage until the “substantial com- 
pletion of the entire project.”!® There- 
after, the law provides that the owner 
“shall pay” the balance of the contract 
price, including retainage, within 14 
days after the occurrence of any of the 
following: 

1. Pursuant to the contract, the architect 
or engineer issues a certificate of sub- 
stantial completion and the contractor “sub- 
stantially completes” a timely submitted 
punchlist; 

2. A certificate of occupancy is issued on the 
project and the contractor “substantially 
completes” a timely submitted punchlist; or 
3. The owner or his tenant takes possession 
of the property and the contractor “sub- 
stantially completes” a timely submitted 
punchlist.!7 

If the owner does not make such 
payment within 14 days of any of such 
conditions, then interest begins to ac- 
crue on the 14th day after the occur- 
rence.!8 

If the contract between the owner 
and the contractor is silent as to when 
the owner must submit the punchlist 
to the contractor, the law provides that 
the owner must do so within 15 days 
of the occurrence of the issuance of the 
certificate of substantial completion, 
the issuance of a certificate of occu- 
pancy, or the owner or tenant taking 
possession of the property, whichever 
occurs first.!9 If the contract between 
the owner and the contractor does 
provide when the owner shall submit 
its punchlist, that contractual provi- 
sion prevails.2° If the owner fails to 
submit a punchlist within the time 
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required, on the 14th day after the 
issuance of a certificate of substantial 
completion, a certificate of occupancy, 
or the owner or tenant taking posses- 
sion, whichever occurs first, interest 
begins to accrue.?! 

Interestingly, in addition to the other 
stated occurrences to trigger the 
owner’s obligation to make final pay- 
ment, the contractor need only 
“substantially complete” all items on 
the punchlist. What is “substantial” 
completion versus full completion of a 
punchlist will no doubt be subject to 
dispute and litigation. Further, it is 
arguable that this provision does away 
with Florida’s “substantial perform- 
ance rule.” This rule provides that 
when a contractor “substantially per- 
forms,” but does not fully perform, the 
owner should pay him but may retain 
monies from the payment for matters 
not completed or defects not reme- 
died.?2 In contrast, §(7)(a) of the prompt 
payment law requires payment of “the 
balance of the contract price” even 
when the punchlist is only “substan- 
tially completed.”2 It will be interesting 
to see how this inconsistency between 
the new law and Florida’s substantial 
performance rule will be resolved. 

In contrast to the owner/contractor 
retainage provision which allows re- 
tainage until “substantial completion” 
of the project, §(7)(b) allows obligors 
and obligees to agree to contract provi- 
sions to retain money from progress 
payments “until completion of the en- 
tire project.”24 Note the absence of the 
word “substantial.” This provision ap- 
pears to apply to obligors and obligees 
other than an “owner/obligor” and a 
“contractor/obligee.” 

An obligee may, “from time to time,” 
obtain release of its retainage held by 
its obligor from progress payments upon 
“depositing with” the obligor: 

1. United States Treasury bonds, United 
States Treasury notes, United States Treas- 
ury certificates of indebtedness, or United 
States Treasury bills; 

2. Bonds or notes of the State of Florida; or 
3. Certificates of deposit, within the insured 
limits, from a state or national bank or state 
or federal savings and loan association 
authorized to do business in this state.” 

Retainage amounts withdrawn “may 
not” exceed the market value of these 
listed “securities;’ and may only be 
withdrawn to the extent the obligor 
has withdrawn such funds for the obli- 
gee’s labor, services, or materials from 
the person immediately above the obli- 
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gor in the chain of contracts.26 The 
obligee must execute and deliver all 
reasonably required documents to “docu- 
ment the transfer,” but the obligee still 
gets the interest from such securities.2” 
The law is ambiguous here because 
“deposit with” does not necessarily 
mean the same as “transfer.” 

Oddly enough, the law does not spe- 
cifically provide a remedy for failure 
of the obligor to allow withdrawal of 
retainage. What if the owner, for exam- 
ple, refuses to or cannot pay retainage 
upon the contractor’s “deposit with” 
the owner of proper “securities”? The 
law does not specifically provide for 
interest to begin accruing or for a right 
to a court order requiring compliance 
in such event. 

The prompt payment law does not 
create any new causes of action except 
for the cause of action to recover the 
interest due under the law.”8 It is not 
exclusive nor does it change any rights 
or remedies that any party may other- 
wise have.29 The obligee’s rights to 
receive interest pursuant to the prompt 
payment law may not be waived in 
advance; however, the right to recover 
such interest may be waived after 
accrual.30 

Unless a contract specifically pro- 
vides to the contrary, the obligor may 
not withhold payment from an obligee 
because of a dispute when the payment 
is “for labor, services or materials pro- 
vided to the obligor and which are not 
subject to or affected by the dispute.”?! 
This provision will no doubt be subject 
to litigation with obligors arguing that 
any dispute affects any payment for all 
labor, services, or materials. Obligees 
will argue there are clear distinctions 
on a work-item-by-work-item basis. 


Suggestions 

All persons in the construction in- 
dustry and subject to the prompt pay- 
ment law should consider its provisions 
and the possible ways it may affect 
their way of doing business. The follow- 
ing specific suggestions are offered: 

1) All “obligees” should pay closer 
attention to payment clauses and spell 
out in their contracts precisely the 
payment-triggering process including 
even a form request for payment show- 
ing the information the obligor will 
require. The form can be attached to 
the contract as an exhibit. Make sure 
form contracts cover the process pre- 
cisely. 
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2) “Obligors” should create a special 
“transmittal form” for returning in- 
complete or incorrect pay requests 
which has specific information blanks 
for “reasons for return,” and should 
train their contract administrators in 
the form’s proper use. The form would 
be very simple to devise. 

3) Contractors should require a con- 
tract clause specifically stating the 
time within which the owner must 
submit a punchlist. Generally, the less 
time this clause allows, the better for 
the contractor, and the more time it 
allows, the better for the owner. Con- 
tract forms should contain the desired 
timeframe, but the timeframe should 
be consistent with practicality given 
the complexity of any particular pro- 
ject. 

4) All “obligors” should ensure that 
they have adequate retainage clauses 
in their contract and purchase order 
forms in order to avoid statutory liabil- 
ity for interest on those amounts. 

5) In the event an “obligor” desires 
to have the ability to withhold pay- 
ments not relating to a specific dis- 
puted matter, a special clause should 
be devised pursuant to §(6)(e). 

6) “Obligors” may want to include a 
provision in their progress releases and 
waivers whereby “obligees” waive rights 
to any accrued interest under the law. 


Conclusion 

It remains to be seen whether the 
prompt payment law will do any good 
in the construction industry. This 
author’s suspicion is that on small to 
medium-sized jobs it probably will, but 
on large jobs it might not. On most 
larger jobs the parties are generally 
sophisticated enough to expect that 
payment will need to be made monthly, 
based upon specific and detailed con- 
tract clauses. This will not occur when 
some form of dispute arises, and quite 
often the interest will be thrown away 
in settlement. However, the prompt 
payment law is now a fact of Florida 
construction life and at least its ration- 
ale and principles (to-wit: people should 
be paid promptly for their work) should 
be embraced. 7 
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SECTIONS OF THE FLORIDA BAR 


Administrative Law 


The Administrative Law Section has 
enjoyed an active year, and is continu- 
ing to improve its service to attorneys 
who practice in the government arena. 

The section offers two continuing 
education seminars and provides regu- 
lar publications to the membership. In 
addition, there are a number of special 
projects that have been initiated. The 
section periodically sponsors the Flor- 
ida Administrative Law Conference, 
which fosters an examination of ad- 
ministrative law and processes in 
Florida and provides a forum for con- 
sidering ways to improve these 
processes. The Ninth Administrative 
Law Conference is scheduled for Octo- 
ber 1 and 2, 1993. It will focus on the 
difficult question of how government 
agencies can effectively address the 
important, frequently complex issues 
assigned to them under circumstances 
where revenues are declining. Past 
speakers at the conference have in- 
cluded political leaders, nationally 
recognized scholars, and attorneys who 
are involved in day-to-day practice of 
administrative law in Florida. The con- 
ference will be chaired by William 
Williams. 


The section has embarked on a fund- 
raising campaign to endow a chair on 
the law faculty of Florida State Univer- 
sity. The chair will be named for Pro- 
fessor Patricia Dore, a member of the 
university’s faculty, who tragically died 
a year ago. The effort to fund the chair 
is being undertaken both as a tribute 
to Professor Dore, in recognition of her 
many years of dedicated service to the 
administrative process in Florida, and 
also to ensure that the teaching of 
Florida administrative law will remain 
a part of the curriculum at the law 
school located in the state capital. The 
chair will offer a salary enhancement 
to a member of the faculty who teaches 
and performs scholarly work in Florida 
administrative law. The section has 
contributed $20,000 as an initial effort 
to fund the chair, and is seeking contri- 
butions from the public at large. Vivian 
Garfein, the section’s secretary, is head- 
ing the effort. 

Florida’s governor and cabinet, acting 
as the Administration Commission, is 
authorized under the Administrative 
Procedure Act to adopt model rules of 
procedure. While agencies have discre- 
tion to adopt procedural rules that vary 
from the model rules, the model rules 
are intended to serve as a force for 


consistency of agency processes. The 
model rules have not been significantly 
revised since 1980. Over time, more 
and more exceptions and variations 
have been adopted by agencies, and the 
rules are not serving as an effective 
vehicle for consistency. The Adminis- 
tration Commission has requested the 
section’s assistance in drafting pro- 
posed revisions. A number of the 
section’s members have volunteered to 
serve on a committee to draft proposals 
to submit to the governor and cabinet 
during the summer. 

The Public Utilities Committee has 
voted to merge into the Administrative 
Law Section. Members of the commit- 
tee and the executive council of the 
section are developing proposed bylaw 
amendments that will ensure that the 
committee continues to operate inde- 
pendently. 

Under the leadership of Linda Rigot, 
who also serves as treasurer, the sec- 
tion’s publications have continued to 
improve. The newsletter, now published 
four times each year, has become a 
valuable source of information on cur- 
rent trends and developments in ad- 
ministrative law. We invite submission 
of articles for publication in the news- 
letter, and in The Florida Bar Journal. 


THE FLORIDA BAR JOURNAL/JUNE 1993 31 


The section benefits from continued 
broadening of participation by mem- 
bers. I do want to use this opportunity 
to invite interested practitioners not 
only to join the Administrative Law 
Section, but also to participate ac- 
tively. If the programs interest you, or 
if you have suggestions for activities 
that the section should pursue, please 
call me. 


STEVE PFEIFFER 
Chair 


Business Law 
The Business Law Section has over 


The section’s 
Corporations and 
Securities 
Committee is. 
forming a special 
committee to 
consider a complete 
revision of the 
Uniform 
Partnership Act 


3,900 members, making it the third 
largest section in The Florida Bar. The 
section is composed of the following 
substantive law committees: Antitrust 
and Unfair Trade Practices, Bank- 
ruptcy/UCC, Corporations and Securi- 
ties, Financial Institutions, Franchise, 
Intellectual Property, and Business Liti- 
gation. All are actively involved in 
various business-related areas of the 
law. We also have Corporate Counsel, 
CLE/Special Programs, Legislation, 
Long Range Planning, and Publica- 
tions committees. Although the section 
undertakes a number of projects each 
year, chief among them are its legisla- 
tive program and continuing legal 
education seminars. 

The section’s legislative agenda has 
traditionally focused on drafting new 
legislation, reviewing and commenting 
on proposed legislation, and taking 
supportive or opposing positions with 
respect to pending legislation. This 
year’s legislative agenda was no excep- 
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tion and was one of the most ambitious 
in the section’s history. In its 1993 
session, the Florida Legislature en- 
acted the following bills sponsored by 
the section: “Glitch Bill” amending Chs. 
607/617 (Business Corporation Act and 
Not-for-Profit Corporation Act), which 
were completely revised in 1990 and 
1991 by special committees of the sec- 
tion; amendments to Ch. 607 dealing 
with share divisions and combinations, 
and governance of closely held corpora- 
tions; and amendments to statutes 
governing limited liability companies, 
professional service corporations, as- 
signment of rents, replevin, and sale 
of business opportunities and fran- 
chises. In addition, the section 
successfully sponsored the repeal of 
UCC Art. 6 dealing with bulk sales. A 
special note of gratitude is due to 
Legislation Committee Chairs Paul Sin- 
german, Philip Schwartz, Neil Butler, 
and James Porter, as well as the many 
section members who devoted hun- 
dreds of hours to the various drafting 
and review projects. All worked closely 
with our splendid section lobbyist, 
Linda McMullen of Tallahassee. 

This year’s Business Law Section 
CLE calendar included nine seminars 
dealing with a number of business- 
related topics, including bankruptcy, 
financial institutions, securities, capi- 
tal formation, franchising, UCC/ 
creditors’ rights, and intellectual prop- 
erty. Our seminars were generally well 
attended and received high ratings 
from the attendees. Our CLE Commit- 
tee chair, Bonnie Roddenberry, and 
vice chair, Marianne Hurd Nation, also 
deserve our appreciation for a job well 
done. Bonnie has been designated as a 
vice chair the Bar’s CLE Committee for 
next year; we are very proud of her 
CLE accomplishments on the section’s 
behalf over many years. 

Our section also has completed or 
has underway a number of projects. 
For example, the Corporations and 
Securities Committee is forming a spe- 
cial committee, with Philip B. 
Schwartz as chair, to consider a com- 
plete revision of the Uniform Partner- 
ship Act. The Franchise Law Commit- 
tee has completed a CLE manual on 
franchising practice which is to be 
published in the near future. 

Bar members who practice in busi- 
ness-related areas of the law and who 
have not been active in some facet of 
the section are truly missing a wonder- 


ful opportunity to enhance their 
expertise and their practices. The Busi- 
ness Law Section offers something for 
every lawyer who is interested in busi- 
ness law, whether a practice is in a 
large city or a small town. Membership 
entitles you to receive four issues of the 
section’s publication, the Quarterly. It 
also offers members the opportunity to 
meet other lawyers from all over the 
state who share a common interest in 
various areas of business law. Those 
of us who have been involved with the 
section by working on one or more of 
its 13 committees have been rewarded 
by making many fine friendships. If 
you are not now a member of the 
section, I urge you to join this wonder- 
ful, hard-working, congenial group who 
will enthusiastically welcome and en- 
courage your involvement. If you are a 
member, I invite you to attend our 
committee and executive council meet- 
ings held in conjunction with the Bar’s 
meetings in January, June, and Sep- 
tember. 

I am grateful to the section’s execu- 
tive council, the officers of the section, 
and all who participated in committee 
meetings and projects during my term 
as chair. It has been a privilege and a 
pleasure to work with them. Last but 
not least, a special thanks to Yvonne 
Sherron, our program administrator. 


Stuart D. AMES 
Chair 


Criminal Law 


The Criminal Law Section has had 
a very successful year. Membership in 
the section has increased by 13 per- 
cent, to a total of 2,182. The executive 
council and committees continue to be 
staffed with people who represent the 
divergent viewpoints within the field 
of criminal law: prosecutors, public 
defenders, private defense attorneys, 
judges, and law professors. In 
appointing committees, special care was 
taken to ensure a balanced philosophi- 
cal viewpoint within each committee 
and an effort was made to have gender 
diversity in the composition of the 
committees. 

A Forfeiture Committee was estab- 
lished this year with Carl Lida of 
Miami as chair. This committee has 
been in contact with the chief judge of 
each of the judicial circuits to deter- 


han 


mine if they have implemented a 
preliminary hearing system to be util- 
ized in forfeiture cases. It appears that 
almost all circuits are in compliance. 
Additionally, the committee is in the 
process of drafting standard jury in- 
structions for use in forfeiture cases. 

The annual Prosecutor/Public De- 
fender Skills Advocacy Training 
Program was held once again at the 
University of Florida in August. Twelve 
years ago, this advocacy training pro- 
gram was founded under the auspices 
of the Florida Supreme Court and the 
Criminal Law Section. The methodol- 
ogy of the teaching method is that 
devised by the National Institute of 
Trial Advocacy. In that method, stu- 
dents learn by doing, by watching 
themselves, by faculty critique from 
experienced trial lawyers or judges, 
and by faculty demonstrations and lec- 
tures. The cornerstone of this teaching 
method is short, frequent student per- 
formances critiqued by the faculty. The 
students in this program are assistant 
public defenders and assistant state 
attorneys with little or no trial experi- 
ence. The faculty consists of a large 
cadre of assistant state attorneys, as- 
sistant public defenders, law professors, 
judges, and private practitioners, most 
of whom have been or are members of 
the executive council of the Criminal 
Law Section. 

Funding for this program was origi- 
nally provided by the Supreme Court 
of Florida and then the legislature. 
Legislative funding became a casualty 
of revenue shortfalls and the section 
has, in recent years, contributed sub- 
stantially to the funding of the program. 
Last year, the section was very fortu- 
nate to receive an IOTA grant which 
partially funded the program. The sec- 
tion and the students are indebted to 
Judge John Dean Moxley, immediate 
past section chair, and Ben Hill, imme- 
diate past Bar president, for their 
efforts in helping to obtain this grant. 
Our IOTA grant has been renewed for 
the current year and plans are under- 
way for another great program. Thanks 
are also due to Professor Gerald Ben- 
nett in preparing the grant application 
and for fine leadership of this program 
for so many years and to Bar President 
Alan Dimond for his support of our 
grant application. 

A special committee chaired by Judge 
Moxley and comprised of other past 
section chairs was appointed this year 


to explore ways to obtain a permanent 
source of funding for this program. 

In progress, but not resolved as of 
this writing, is the fate of Rule 46- 
1(d)(1) of the U.S. Court of Appeals 
relating to the obligation of retained 
trial counsel to continue to represent 
an indigent defendant on appeal and 
the resultant fee inquiries by the court. 
As a result of a Board of Governors 
resolution suggesting modification of 


the rule, dated November 8, 1991, 
Chief Judge Gerald Tjoflat convened 
two public hearings, but has otherwise 
not responded to the resolution. 
Under Education Committee Chair 
Ben Kuehne, the section featured a 
continuing legal education seminar on 
D.U.I. at the annual meeting last year 
and another is planned for the 1993 
annual meeting. Both of these semi- 
nars were coordinated by Judge Loree 
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Feiler. The section also conducted a 
Criminal Law Update seminar this 
year. 

The section newsletter continues to 
be an excellent publication featuring 
in-depth articles on various topics of 
interests to criminal law practitioners. 
Many thanks to Publications Commit- 
tee Chair Doug Duncan for his 
continued excellent work. 

The Selig I. Goldin Memorial Award 
is presented annually to a person who 
has made an outstanding contribution 
to criminal justice in Florida. This year 
the award will be presented to William 
J. Sheppard of Jacksonville at the June 
annual meeting luncheon. Mr. Shep- 
pard is noted, among other things, for 
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his role in protecting the rights of 
prisoners. Past recipients of the award 
were Tobias Simon (1982), Albert Datz 
(1983), Richard E. Gerstein (1984), 
Judge Benjamin Tench (1985), Judge 
Phillip A. Hubbart (1986), Justice 
James C. Adkins (1987), Justice Ger- 


ald Kogan (1988), Judge Edward 
Cowart (1989), Judge Marvin Mounts 
(1990), Edward T. Austin, Jr. (1991), 
and Paul Barnard (1992). Larry Turner, 
former law partner of Selig Goldin, 
chaired the award committee this year 
and is to be commended for his out- 
standing efforts. 

In addition to the award presenta- 
tion, our section luncheon at the annual 
meeting features a program speaker. 
The section has been very fortunate to 
have Harvey Sepler as chair of this 
program as he has put together out- 
standing programs in the past. This 
year is no exception. The speaker at 
our June 25th luncheon will be Ken- 
neth Starr, former solicitor general of 


the United States. 

This year has been a success due to 
the efforts of many section members, 
some of whom have been named in this 
report. Special thanks to President 
Alan Dimond, board liaison John 
Thornton, Jr., and the other members 
of the Board of Governors. They have 
always been very supportive of our 
positions and activities. 


Puitip W. MANIATTY 
Chair 


Elder Law 


The Elder Law Section has grown to 
over 870 members and membership is 
increasing as interest in this vital field 
of practice grows. 

Of the total membership, about 50 
are nonlawyers who are gerontologists, 
social workers, geriatric care manag- 
ers, and others who work full-time in 
the geriatric care field. The networking 
and interdisciplinary interaction has 
proved fruitful to all involved and bet- 
ter enables our membership to provide 
total services to our clients. 

The section has cosponsored and/or 
sponsored three highly successful semi- 
nars on various aspects of elder law. 
Adam Schiffman of North Miami Beach, 
chair of the CLE Committee, has ac- 
complished a great deal and several 
seminars are planned for next year. 

The Legislative Committee under the 
leadership of Richard Milstein of Mi- 
ami has also had great success and 
been very active. 

Our main legislative goal for this 
year is the strengthening of the powers 
of ombudsmen councils and civil rights 
for residents of nursing homes and 
adult care facilities as set forth in F.S. 
Ch. 400. Michael Blaher of Orlando 
has led the legislative subcommittee 
on the section’s behalf, working closely 
with the State Long Term Care Om- 
budsmen Council on this matter. Ch. 
400 is due to “sunset” this year and the 
state legislature is about to rewrite 
provisions. 

Rebecca Morgan, associate dean at 
Stetson Law School, is leading another 
subcommittee of the legislative group 
to strengthen advance health care leg- 
islation. 

Two of the section’s members were 
recently honored by the Bar. Russell 
Carlisle of Ft. Lauderdale received an 
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award for his past services as a presi- 
dent of a county bar association, and 
Charlotte Brayer of Tallahassee, named 
“woman of the year” by the 1993 Flor- 
ida Council on Aging, also received a 
Bar award for her pro bono publico 
work. Russell is chair of the section’s 
Senior Lawyer Division and Charlotte 
serves as chair of the section’s Delivery 
of Legal Services Committee. 

In September, instead of having the 
section’s quarterly meeting in Tampa 
in conjunction with the Bar’s General 
Meeting of Sections and Committees, 
the section is planning a family retreat 
at a centrally located resort. The work/ 
fun weekend will promote camarade- 
rie. 

Each of the section’s committees has 
created subcommittees composed of 
membership regional in scope. Thus, 
membership has an opportunity to meet 
more often and more conveniently than 
at the regular Bar/section meetings 
and new leadership for the future is 
developing rapidly. 

Last year, the section’s first of exis- 
tence, the section started to walk. This 
year we have started to run. In the 
next and ensuing years we expect great 
growth and accomplishments at a fast 
trot. 


JEROME IRA SOLKOFF 
Chair 


Entertainment, Arts 
and Sports Law 


During the current year the Enter- 
tainment, Arts and Sports Law Section 
achieved several significant goals in 
responding to the increasing demands 
of the entertainment and sports indus- 
tries, the talented and creative 
individuals of Florida who comprise 
our client base, and the members of 
The Florida Bar. The EASL Section 
now contains 715 members both in and 
out of the State of Florida. 

The first part of the year was focused 
on passage of much-needed legislation 
in the entertainment and arts area. 
After the section’s September meeting 
in Ft. Lauderdale, Music Committee 
Chair Garland Hogan, Film Chair Rich- 
ard Wolfe, Secretary Gayle Coleman, 
past chair Warren Franz, current Chair 
Stephen Carlisle, and executive council 
member Ira Abrams redrafted the sec- 
tion’s proposed legislation regarding 


ate = * 
a 
= 


the contracts of child entertainers and 
athletes. The proposed legislation was 
approved by the Board of Governors 
and, with the assistance of Legislative 
Committee Chair Chris Qualmann, the 
legislation has passed the Florida 
House of Representatives. 

In addition, Cultural Arts Commit- 
tee Chair Nancy Spyke obtained the 
approval of the Board of Governors of 
the amendments to the Florida Art 
Consignment penned by section mem- 
ber and past chair Jean Perwin. 

The demand for increased, detailed 
information regarding the entertain- 
ment and sports law practice made 
educational seminars a primary focus. 
The continuing legal education semi- 
nar entitled Representing Clients in 
the Music Industry drew an overflow 
crowd on April 24, 1992. The panel 
consisted of attorneys solely from Flor- 
ida who, in the course of sharing their 
expertise with their fellow members of 
the Bar, buried once and for all the 
perception that expert entertainment 
lawyers only exist in New York or Los 
Angeles. 

This seminar proved inspirational 
for following programs. Section mem- 
ber David R. Ellis lectured on Recent 
Trends in Intellectual Property for the 
Entertainment, Arts and Business Law- 
yer on February 24, 1993. CLE chair 
Gerry Damsky chaired a hugely suc- 
cessful seminar on Representing Team 
Sports Athletes and Owners on March 
26, 1993, featuring attorney Ed New- 
man, former member of the Miami 
Dolphins, and Ed Garvey, the former 
executive director of the NFL Player’s 
Association. 

In response to the demand for more 
“in-depth” information regarding en- 
tertainment issues, the section 
presented Music Licensing from Down- 
beat to Coda (that’s start to finish for 
the nonmusically inclined) on April 23, 
1993. Television/Radio Chair Gregory 
Galloway and Film Chair Richard Wolfe 
organized Rights Acquisition for Film 
and Television, held on May 7 and 14, 
1993, in Orlando and Miami. 

Section members have also made a 
significant commitment to community 
service. Gayle Coleman and Suzanne 
Jarvis have helped make the Volunteer 
Lawyers for the Arts/Broward a func- 
tioning legal service agency. The VLA 
provides pro bono legal assistance, lec- 
ture series, and informational bro- 
chures to the arts community. Other 


section members too numerous to men- 
tion here have given freely their time 
to speak at Florida law schools, music 
conferences, arts groups, high schools, 
and generally wherever there is a need 
to disseminate information about the 
legal rights of artists, entertainers, 
and athletes. 

The accomplishments of the Enter- 
tainment Arts and Sports Law Section 
are a direct reflection of the tireless 
effort and commitment of the officers, 
executive council members, committee 
chairs, section members, and especially 
Kim Pitchford, our Bar staff liaison 
and coordinator, without whom none 
of this would have been possible or 
even probable, and whom I would like 
to take this opportunity to extend our 
section’s deepest appreciation and 
thanks. 

The Entertainment, Arts and Sports 
Law Section invites all members of The 
Florida Bar, whether they have active 
entertainment or sports practices, are 
interested in developing such a prac- 
tice, or are simply interested in finding 
out more about this fascinating area 
of the law, to join the section and to 


participate in its activities. 


STEPHEN M. CARLISLE 
Chair 


Environmental and 
Land Use Law 


This year has again been an active 
year for the members of the Environ- 
mental and Land Use Law Section. 

With the vote of The Florida Bar 
Board of Governors has come the need 
to revisit the issue of certification for 
attorneys practicing in environmental 
and land use law. We are evaluating 
the interest of our members in proceed- 
ing with certification. We anticipate 
that there may be more interest than 
when our section considered the issue 
several years ago. We have formed an 
ad hoc committee which will be provid- 
ing a recommendation to our executive 
council at the June meeting. The issue 
which has the most attention is the 
areas of specialization which will be 
included. 
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charge. 


For information contact: 

Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 

St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 
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requirements for the environmental 
and land use law practitioner contin- 
ues to be paramount to the section. In 
addition to the mandatory CLE re- 
quirements, the Ethics in Environ- 
mental and Land Use Law Practice 
Committee has developed a question- 
naire regarding the most common 
questions raised in members’ practice, 
and an ethics section for the Section 
Reporter, including a chapter on ethics 
in our CLE manual, which organizes 
and references key cases and opinions 
into a practical reference guide, and 
coordinates with our affiliate members 
so we can assist each other when 
ethical codes overlap and impact the 
practices of our collective professions. 


The section’s 
Committee on Equal 
Access has 
encouraged greater 
pro bono activities 
and increased 
community 
awareness on 
environmental and 
land use issues 


The Committee on Equal Access has 
taken strides to encourage greater pro 
bono activities and to increase the 
community awareness on environ- 
mental and land use issues. This 
includes continued emphasis on pro- 
viding legal assistance through the 
Florida Pro Bono Coordinators Asso- 
ciation, providing an informational 
package to the pro bono attorneys to 
assist low income and other citizens 
when threatened with environmental 
and land use problems, increasing the 
membership in our speakers’ bureau, 
and sponsoring workshops in decision- 
making in environmental and land use 
law. 

Our coordination with the next gen- 
eration of environmental and land use 
lawyers continues through cooperative 
projects. This year we contributed funds 
to the Florida State University Journal 
of Land Use and Environmental Law 
and to the Stetson University College 
of Law and the University of Florida 
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College of Law for participation at an 
environmental moot court competition 
at Pace University, New York. We also 
sponsor the Dean Maloney Scholarship 
and Book Award contest. The 1992 
winner was Morgan R. Bentley, from 
the University of Florida. His paper 
was published in the January 1993 
issue of The Florida Bar Journal. 

Our membership continues to grow 
with 2,057 members and 181 affiliate 
members. The diversity of the member- 
ship is reflected in its composition of 
private practitioners, governmental at- 
torneys and those who practice public 
interest law, and the affiliate mem- 
bers. While we strive to maintain this 
diversity, it is important to remember 
that our common goal is the better- 
ment of the practice of environmental 
and land use law, whether that be by 
membership of the executive council 
or as a committee member. Our Affili- 
ate Member Committee provides an 
interface for the affiliates with the 
other committees as well as raising 
issues of importance to our affiliate 
members. 

Our estimated fund balance as of 
January 31, 1993, was $88,967. Some 
of the continued projects which provide 
a valuable service and educational op- 
portunity for the members include the 
publication of the Section Reporter. 
Our Florida Bar Journal Committee 
has six articles ranging from water, 
wetlands, and wildlife to lender envi- 
ronmental liability. 

The section also publishes, in coop- 
eration with the Florida Bar CLE 
Committee and the Real Property, Pro- 
bate and Trust Section, a two-volume 
publication on over 44 issues relevant 
to the practice of environmental and 
land use law. By the end of this year 
we anticipate that the manual will be 
updated to reflect the changes in law 
for the past two years. Our Legislative 
Review Committee performs a service 
by providing a summary review of all 
key bills and other legislative points 
of interest after the legislative session 
has concluded. Our CLE Committee 
has had another successful year. Our 
annual meeting at Naples in August, 
saw over 275 members and affiliates 
attend. The arrival of Hurricane An- 
drew the day after the seminar 
concluded certainly impacted the en- 
thusiasm for many environmental and 
land use law projects as attention was 
turned to more critical matters. Our 


section was proud to contribute to 
Legal Relief, Tips for Hurricane Vic- 
tims. In addition to the annual update, 
we have sponsored seminars and work- 
shops in the latest developments of 
land use law, environmental and land 
use litigation, solid and hazardous 
waste, and land use and growth man- 
agement this Bar year. We invite any 
interested person to participate. We 
have taken efforts to increase the qual- 
ity of both the speakers and written 
materials as well as the diversity of the 
presenters. Our Public Interest Repre- 
sentation Committee sponsored a 
workshop on Florida’s Environmental 
Problems in a Conch Shell, on May 16, 
in Key West. 

These projects would not be accom- 
plished without the commitment of the 
committee chairs and their members. 
I would like to recognize and thank 
them for their efforts. Even with these 
dedicated members, there are ample 
opportunities to participate as an ac- 
tive member of our section and we 
welcome all new members. 


IRENE M. KENNEDY-QUINCEY 
Chair 


Family Law 


The Family Law Section continues 
to be one of the most active sections 
vigorously and efficiently promoting 
the objectives of The Florida Bar by 
improving the administration of justice 
in the area of family law through 
study, conferences, publications of re- 
ports and articles on relevant 
legislation and administration, and tak- 
ing appropriate action to those purposes 
subject to the bylaws of the section, 
and the laws, rules of court, and regu- 
lations of the Bar. 

The section actively seeks to be re- 
sponsive to the needs of society, and 
particularly of the family, with special 
attention to the rights and interests of 
children who all too often are the 
innocent victims of the breakup of the 
marriage. The Family Law Section has 
a standing council policy to seek ami- 
cus status in any case in the appellate 
courts of this state affecting children. 
Deborah Marks, chair of the Amicus 
Committee, has done an outstanding 
job, devoting tireless hours and her 
considerable skill in furthering the 
many amicus positions taken by the 
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section with the approval of the Board 
of Governors. She also expends count- 
less hours monitoring appellate 
decisions which might present opportu- 
nity for the section to appear as an 
amicus. Of particular note at the pre- 
sent time is our section’s amicus 
position in the Rachel K. case currently 
pending in the Fifth District Court of 
Appeal. 

In an effort to remain always on the 
cutting edge, the section has estab- 
lished a new committee to study gay 
and lesbian issues in family law, 
chaired by Kathleen Fox and Charlotte 
Karlan. The section’s Long Range Plan- 
ning Committee, chaired by Martin 
(Guy) Haines, has established and pur- 
sued imaginative and innovative goals 
to facilitate the entry of our section and 
our family law bar into the next cen- 
tury and millennium. 

The Family Law Section’s petition 
to the Supreme Court for the establish- 
ment of a standing Family Court 
Procedure Rules Committee to promul- 
gate family court procedure rules was 
granted by the Supreme Court on Octo- 
ber 22, 1992. The Supreme Court noted 
that family law cases now comprise 
more than 50 percent of the general 
civil law cases filed in the state, and 
agreed with the section’s assertion that 
these cases are different from other 
civil matters, and that the creation of 
family divisions in the circuit courts 
underscores the differences between 
family courts and other civil matters. 

The Supreme Court amended Rule 
2.130(b)(3) of the Florida Rules of Judi- 
cial Administration to establish a 
committee to propose rules in family 
law matters and requested that The 
Florida Bar immediately act upon the 
court’s opinion. The Supreme Court 
also requested that the new committee 
be careful to avoid confusion among 
members of the Bar who practice in 
both family law and other civil areas, 
and requested that the committee main- 
tain as much uniformity as possible 
between the proposed Family Law 
Rules and Rules of Civil Procedure. 
Additionally, the court requested that 
the committee use particular care to 
avoid conflicts with the Rules of Juve- 
nile Procedure. Jeffrey P. Wasserman 
and his Rules Committee of our section 
worked diligently for over a year re- 
viewing family court procedure rules 
in several other states, and prepared 
a proposed set of rules to be submitted 


to the new committee for consideration. 

The new Supreme Court Family 
Court Procedure Rules Committee is 
now intensely working to promulgate 
the new family court procedure rules 
to be submitted to the Board of Gover- 
nors and the Florida Supreme Court 
by September 5, 1993. The committee 
is ably chaired by the Richard Yale 
Feder, circuit judge, 11th Judicial Cir- 
cuit, and chief judge of the Family 
Division of that court. The committee 
is comprised of 47 attorneys, judges 
(trial and appellate), and general mas- 
ters, except in marital and family law. 

The Legislation Committee has never 
been more active in reviewing proposed 
legislation, drafting legislation, and 
lobbying. Michael Hastings, our legis- 
lative chair, has done an outstanding 
job and continues, on an almost daily 
basis, to achieve needed results. The 
council also expresses appreciation to 
its lobbyist, Rick Sisser, for his assis- 
tance. 

The section recently received many 
thanks for its efforts in distributing 
almost 60,000 copies of Legal Relief 
Hurricane Handbook to South Florida 


residents affected by Hurricane An- 
drew. The hurricane legal relief project 
was ably directed by Stephen T. Maher, 
Miami, and the section thanks him for 
affording us the opportunity to be of 
meaningful assistance. 

Due to the outstanding efforts of our 
other committees and their chairs: 
Susan Stockham, Adoption; Judge 
Polen and Judge Schockett, Bar/Bench; 
Wayne Boyer, Commentator; Rick Cus- 
tureri and Jane Estreicher, Continuing 
Legal Education; David Korones, CPA’s 
Liaison; Larry Coleman, Attorneys’ 
Fees; Renee Goldenberg, Florida Bar 
Journal; Charlotte Karlan, Forms; Judy 
Hoder, Law School Liaison; Phil 
Schlissel, Masters; Sue Samuels, Me- 
diation and Conciliation; Michael 
Carbo, Membership; John Morse, Pub- 
lic and Client Information; Roxie 
Crowell, Special Needs of Children; 
and Joseph Boyd and Chriss Walker, 
Support Enforcement, the Section con- 
tinues to improve the substantive and 
procedural laws affecting the breakup 
of the marriage and the well-being of 
children. 

Society, in general, and family law 
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attorneys, in particular, must recog- 
nize the rights of children to live in 
safety and dignity. We are frequently 
called upon in our professional ca- 
pacity to directly or indirectly protect 
the rights and best interests and wel- 
fare of children in proceedings in which 
they are not parties, but all too often 
victims. The Family Law Section re- 
cognizes our professional obligations 
to these children and to exercise our 
best efforts on their behalf. Our chil- 
dren are our future, and the quality of 
our society and the success or failure 
of future generations is dependent, in 
large measure, upon our success in 
nurturing, protecting, and educating 
our future leaders and citizens. Since 


The new Supreme 
Court Family Court 
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Committee is 
working to 
promulgate new 
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the Florida 
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children are by their very nature de- 
pendent, they must depend upon the 
responsibility and integrity of adults 
to advance and to protect their rights 
and their welfare. 

The greatest burden traditionally 
falls on parents to fulfill these func- 
tions. However, parents going through 
an acrimonious marriage dissolution 
or custody/visitation dispute are not 
always able to put the interests and 
welfare of their children before their 
own. The Family Law Section recog- 
nizes that we, as professionals and 
experts in the field of marital and 
family law, must guide and influence 
our clients in a positive and responsi- 
ble manner, in order to better assure 
proper consideration for the rights, 
interests, and welfare of children 
caught in the middle. 

The executive council of the Family 
Law Section and the committee chairs 
and members continue to work tire- 
lessly to better serve our section’s needs, 
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the needs of our profession, and our 
communities. I feel privileged to have 
had the opportunity to serve as chair 
of this outstanding section of The Flor- 
ida Bar. As I turn the chair of the 
Family Law Section over to my friend 
and successor, Nancy Palmer, I want 
to thank the many people in the sec- 
tion, on the executive council, and on 
the Bar staff who have helped us to 
achieve our goals during this past year. 


A. MATTHEW MILLER 
Chair 


General Practice 


The 1992-1993 year was again a 
successful one for the General Practice 
Section. Our section, with over 1,700 
members and affiliate members, con- 
tinues its presentation of quality CLE 
seminars and services to our members. 

The General Practice Section CLE 
Committee, chaired by Bruce Gordon, 
sponsored six successful seminars, in- 
cluding the annual Florida Law Update 
Seminar, Appellate Practice for the 
General Practitioner, Using Expert Wit- 
nesses, DUI Defenses in the 1990’s, 
and Florida Law Update for the Legal 
Assistant. The response to these semi- 
nars has been excellent and, as in the 
past, quality speakers have presented 
the topics. 

As in past years, our section spon- 
sored an out-of-country seminar. This 
year the seminar was in St. Thomas 
and the topics included Real Estate in 
the 1990’s, including an overview of 
the Americans with Disabilities Act, 
Legal Malpractice Update and Update 
on Ethics, including rules on pro bono 
and sale of a law practice. In excess of 
130 people signed up to go to St. 
Thomas. 

Our section continues to publish the 
Genera! Practice Section Journal four 
times per year under the editorship of 
council member Tim Shaw. We strive 
to present articles of interest to mem- 
bers of the General Practice Section 
including such recent topics as the 
impact of the Americans with Disabili- 
ties Act. 

The section, under the guidance of 
council member Judge Marvin Gill- 
man, undertook a pilot project to 
partially underwrite public radio pro- 
gramming in the Dade County area. 
Judge Gillman plans a survey to deter- 


mine the response of Dade County area 
attorneys and, in particular, General 
Practice Section members. 

Chair-elect Frank Hall and Past- 
chair Louis Hill prepared a question- 
naire which was sent to all General 
Practice Section members to determine 
how the section can better serve its 
members. Responses are coming in as 
of presstime, and it is hoped the results 
can be published in a later issue of the 
General Practice Section Journal. 

The General Practice Section contin- 
ues to provide an award to honor legal 
aid programs. The section awards 
$3,000 to the first place winner and 
an additional $1,000 each to two other 
finalists. This year’s awards will be 
presented at The Florida Bar annual 
convention. The section owes a debt of 
gratitude to Gerald Currington for his 
continuing efforts in establishing and 
refining this General Practice Section 
project. 

Our section held a long range plan- 
ning meeting in Naples on April 2. 
Among the projects that the General 
Practice Section will be working on in 
the future is President-elect Pat Seitz’ 
project to assist the solo and small firm 
practitioner. The Long Range Planning 
Committee also will be implementing 
ways to make the council members and 
the section itself more effective, includ- 
ing creation of additional subcommit- 
tees. 

The year has been a very successful 
and proud year for the General Prac- 
tice Section and we look forward to our 
continued success through the efforts 
of Chair-elect Frank Hall for 1993- 
1994. 


StTEvEN D. Hutton 
Chair 


Government Lawyer 


Since its inception as a section in 
1991, the Government Lawyer Section 
has provided a voice on the issues 
which affect attorneys employed in the 
public sector. 

The section was especially proud of 
its first legislative effort supported by 
The Florida Bar’s Board of Governor’s 
which successfully opposed the gover- 
nor’s budget recommendations 
concerning salaries and benefits for 
state government attorneys. Dan 
Stengle, Catherine Lannon, Thomas 
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Hall, and Phyllis Slater are to be 
congratulated for their special work 
on this medical benefits issue. 

The section has also been instrumen- 
tal in providing the Supreme Court 
with a government lawyer’s unique 
perspective on the pro bono program. 
Oral argument was presented to the 
court this year on behalf of government 
attorneys and has gained the support 
of several of the chief judges. 

In October, a multi-location CLE 
seminar was co-chaired by Lorraine 
Dempsey and Thomas D. Hall, Govern- 
ment Lawyer Ethics: Not a Word About 
Trust Accounts. Both Lorraine and 
Tom have also represented the section 
at the Bar’s CLE Committee gaining 
budget approval for an upcoming state- 
wide teleconferenced CLE to be 
cosponsored with the Labor and Em- 
ployment Law Section. The teleconfer- 
enced CLE plan will present the topic 
of sexual harassment from the private 
and public perspectives for attorneys 
and their clients, public and private. 
Having the live presentations televised 
to 10 locations where the government 
lawyers are, will also serve as a major 
step to regional meetings at local levels 
throughout the state. 

The section newsletter, The Reporter, 
sports a new look this year. Editor 
George Waas is currently working on 
the fourth issue, a tremendous accom- 
plishment for a relatively new section. 

Publications Co-chair Phyliss Slater 
recruited Secretary of State Jim Smith 
to publish “Government Lawyers; The 
Unsung Heroes of The Florida Bar” in 
the April issue of the Bar Journal. 

Closing out our year, the annual 
Claude Pepper Outstanding Govern- 
ment Lawyer Award will be presented 
at the Bar’s general assembly in June. 
Reginald Garcia chairs this committee 
which provides recognition to an out- 
standing government attorney nomi- 
nated by his or her peers. 

There are currently over 500 mem- 
bers in the section. Through the 
continued efforts of its members, gov- 
ernment attorneys throughout the state 
enjoy a new visability within the Bar 
and the ABA. The section is especially 
grateful to its members for their sup- 
port enabling it to benefit the 
government attorney as well as the 
legal services for the public interest. 


GERALD B. JASKI 
Chair 


Health Law 


The Health Law Section of The Flor- 
ida Bar is at the forefront of one of the 
most dynamically changing areas of 
the law in this state and across the 
nation. President Clinton and Gover- 
nor Chiles have established health care 
reform as a major issue of their admin- 
istrations. The section must continue 
to strive to meet these challenges and 
carry out its purpose of interpreting 
and carrying out the professional needs 
and objectives in the field of health law 
for the public, as well as the Bar. 

A major development this year is 
that initial steps have been taken to 
establish a health law certification pro- 
gram. As certification is a rather 
lengthy process, the section had a Cer- 
tification Committee meeting in 
December to review all aspects of this 
endeavor. Under the leadership of 
Harold Kaplan, the committee focused 
on The Florida Bar’s increased signifi- 
cance to establish a number of board 
certification programs. In February, 
the Board of Governors voted in favor 
of not only a complete phase out of the 


designation program, but also that “all 
sections, committees and interested Bar 
members will be encouraged to pursue 
the development of certification in those 
fields of practice not currently avail- 
able.” 

The committee, after extensive delib- 
eration, and with executive council 
conferences, forwarded a request to the 
Board of Legal Specialization and Edu- 
cation (BLSE) for certification for health 
law attorneys. The basis of our submis- 
sion was similar to certification 
programs already approved. The Certi- 
fication Committee and executive 
council believe that health law in- 
cludes four common denominators: legal 
issues for delivery of health care serv- 
ices; legal issues as to relationships 
among health care providers; legal is- 
sues as to relationships of providers 
and payors; and legal issues as to 
regulation of providers. 

It was made clear at the presenta- 
tion to the BLSE that health law 
attorneys need to identify a variety of 
issues to adequately represent the pub- 
lic and providers in an area that is 
becoming increasingly regulated. The 
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failure to be aware of major health care 
issues would be a detriment to our 
clients. I personally have discussed 
with reporters, attorneys, physicians, 
the National Health Lawyers Associa- 
tion, and another state bar, how The 
Florida Bar will effectively establish 
the first certification program for health 
law attorneys. 

The section has continued its efforts 
to present quality CLE programs. Un- 
der the guidance of the CLE chair, 
Joline Miceli-Mullen of Tampa, and 
members Ira Coleman and Gerald Mor- 
ris, we once again have had three 
well-received seminars. Our Health 
Care Law Update in June 1992 ad- 
dressed the recent changes in the 


This year, initial 
steps have been 
taken to establish a 
health law 
certification 
program—a major | 
development for the 
section 


emergency room law, Medicare physi- 
cian payment reform, managed care 
liability concerns, as well as the Ameri- 
cans with Disabilities Act and its 
implications in the health care setting. 
Our second CLE program was cospon- 
sored with the Elder Law Section. We 
have received positive feedback from 
The Florida Bar CLE Committee in 
attempting to cosponsor programs that 
will benefit a wider range of attorneys. 
We were pleased to have the deputy 
secretary of the Department of Elder 
Affairs discuss long-term care as a 
major component of comprehensive 
health care. The seminar included pre- 
sentations regarding admission 
agreements, financing issues, advanced 
directives, and litigation concerns from 
the resident’s perspective. Finally, at 
the midyear meeting we presented our 
CLE program in conjunction with the 
National Health Lawyers Association. 
We had national speakers, including 
the director of professional develop- 
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ment of the American College of 
Healthcare Executives, who discussed 
a major report on the future of health 
care. This future includes physician 
hospital organizations, independent 
practice associations, and multi- 
specialty and uni-specialty group prac- 
tices. Certain issues of primary concern 
to hospitals, including their tax exempt 
status as well as their affiliate group 
practices also were highlighted. 

The section continued to engage in 
legislative lobbying. Confidentiality of 
hospital incident reports, confidentiality 
of abuse records for health care provid- 
ers, and a statute of limitations for 
actions brought by the Department of 
Professional Regulation were ad- 
dressed. Further preparation is ongoing 
to modify the advanced directives stat- 
ute to clarify some glitches that a 
variety of section members have identi- 
fied. There have been additional issues 
raised by other members of the section 
dealing with these legislative positions. 
I once again encourage all members of 
the section to actively participate and 
to bring legislative issues of concern 
to the executive council. Bob McCurdy, 
incoming chair, will assure that these 
concerns will be thoroughly discussed. 

The section continues to be active in 
general Bar activities, including par- 
ticipation in the CLE Committee and 
the Council of Sections. I have person- 
ally attended an event sponsored by 
the Young Lawyers Division with the 
young physicians. I was especially 
pleased to have physicians ask me a 
variety of health law questions, and it 
is clear that there are many health law 
issues that the physicians need to ad- 
dress. Through Alan Dimond’s effort, 
we hope that encouraged dialogue with 
physicians across the state will con- 
tinue. 

The section has come a long way, and 
being on the cutting edge of nationwide 
issues will require increased participa- 
tion and demands on all members. We 
have had a very loyal, dedicated execu- 
tive council and committee and division 
chairs. I once again solicit all section 
members’ participation. Each and every 
section project could not have been 
organized or realized without the gui- 
dance and direction of its Florida Bar 
staff liaison, Carol Vaught. Her prompt, 
thorough attention to detail has made 
my job of following our past chairs an 
enjoyable experience. It has been a 
great privilege to have the opportunity 


to be an active section participant. 


Kirk S. Davis 
Chair 


International Law 


The International Law Section forged 
ahead in directions indicative of the 
incredible change happening in our 
world to meet the challenges of the 
1990’s. Our mission in this 11th anni- 
versary year has been to strengthen 
the base in CLE programming, mem- 
bership development, career develop- 
ment activities, legislative initiatives, 
liaison with foreign bar associations, 
and to broaden the informational base 
available to the legal profession and 
general public. Over 800 section mem- 
bers and a multitude of other readers 
saw newsletter article titles such as, 
“Ukraine, Steps Out of Russia’s Shadow 
and Forges New Partnerships,” 
“NAFTA—An Introduction,’ “The Uni- 
form Foreign Money Judgment 
Recognition Act—Close to Reality in 
Florida,’ “Nonresidents Owning Real 
Property—Barbados Treaty Offers Tax 
Planning Advantages,” “Application for 
Alien Employment Certification,’ and 
“The Maastricht Treaty: Principles of 
the European Urion.” 

Our section is extremely fortunate 
to have as its greatest asset its mem- 
bers, whose experience and expertise 
continually serve as an invaluable re- 
source. We are proud to have a strong 
representation within the American 
Bar Association, the World Trade Cen- 
ters, the Florida International Affairs 
Commission (FIAC), the Department 
of Commerce, the American Immigra- 
tion Lawyers Association, and several 
other national and international bar 
associations. Florida was the only ac- 
tive U.S. participant in an event 
sponsored by the Barcelona Bar Asso- 
ciation attended by 150 bar leaders 
representing EC countries and numer- 
ous other African and American 
countries. We are proud to point out 
that The Florida Bar has been recog- 
nized for its foresight and leadership 
within the family of international law 
societies and bars. 

Our first annual retreat was planned 
by the chair early to give members the 
opportunity to plan the year’s activi- 
ties, to make organizational adjust- 
ments, to develop working relation- 


re 


ships, and to enjoy themselves. 

An accomplishment culminating five 
years of effort on behalf of the section 
by George R. Harper, Nelson Slosber- 
gas, Russell Carlisle, and David Willig 
is an amendment to the Rules Regulat- 
ing The Florida Bar which permits the 
creation of foreign legal consultant of- 
fices in Florida by lawyers admitted to 
practice in foreign countries. The amend- 
ment was approved by the Supreme 
Court effective January 1, 1993, allow- 
ing foreign attorneys to be licensed in 
Florida for the purpose of advising 
clients regarding the laws of their 
home countries. The implementation 
process has been approved and 50 
requests for applications have been 
received. 

A highlight of the year was the 
two-day Florida Bar/Canadian Bar As- 
sociation joint meeting held February 
in Orlando, which included CLE pro- 
grams and networking opportunities. 
The meeting was planned and organ- 
ized by Maureen O’Brien, past section 
chair, and her Canadian counterpart. 
The open sharing and discussion of 
mutual professional issues enlightened 
Americans and Canadians alike. Both 
bars plan to continue this relationship. 

This year saw the creation of new 
committees and, for efficiency, the con- 
solidation of nonfunctioning old 
committees with like functions and 
purposes. The membership may parti- 
cipate in over 30 different committees. 
The new Technology Transfer Commit- 
tee, chaired by Edward M. Joffe, and 
the new Travel Law Committee, 
chaired by Laurence D. Gore, were 
especially active as were the Central 
and Eastern European, Immigration 
and Litigation and Arbitration com- 
mittees. 

In a successful CLE year, the section 
presented the Sixth Annual Legal As- 
pects of Doing Business in Latin 
America. Program Chair Jana Sigars 
and her steering committee are to be 
congratulated for again continuing this 
annual seminar focusing on free trade 
on the western hemisphere. The pro- 
ceedings of the seminar will be 
published in the University of Florida’s 
Journal of International Law. On April 
22, Intellectual Property and Technol- 
ogy Transfer—Across International 
Frontiers was coordinated by Edward 
M. Joffe, Miami. 

Our annual International Law Up- 
date will be the final program for the 
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year presented at the Bar’s annual 
meeting. David S. Willig, the organizer 
for a second year, has titled the June 
program, Frontiers of International 
Law: Emerging International Practice 
Areas for Florida’s International Law- 
yers. 

In a continuing effort to strengthen 
our relationship with Florida law 
schools, the second legal writing com- 
petition award will be published in the 
International Law Quarterly. The re- 
cipient of this scholarship will be 
announced at the section’s annual lunch- 
eon awards. 

The International Law Quarterly in- 
creased financial support this year, 
advancing its credibility in the interna- 


The International 
Law Section was 
instrumental in 
_ passage of the new 
foreign legal 
consultancy rule 


tional publications arena. Edward M. 
Joffe, editor, produced this well- 
respected newsletter. Because of the 
number of articles submitted, the for- 
mat was revised to allow for the growth 
in size and quality. 

Again this year, a series of monthly 
luncheons for section members in the 
Miami area was organized by the In- 
ternational Business Committee. Co- 
chairs Nino Lucio and Jose A. Santos 
hosted these in conjunction with the 
Inter-American Bar Association. Peri- 
odic luncheons of the same type were 
planned in Jacksonville, Orlando, and 
Tampa. 

The significant accomplishments for 
this year echo 11 years of building a 
presence at the statewide, national, 
and international levels. As we move 
further into the decade of the 1990’s, 
it is obvious we have reached interna- 
tional acclaim. Already, the first legal 
intern, through a program sponsored 
by the Central and Eastern European 
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Law Committee, has visited Florida 
firms. Proposals have been received to 
expand the program. Affiliate mem- 
bers have now joined our ranks and 
foreign legal consultants are soon to 
be admitted. The Long Range Planning 
Committee will continue to work with 
the Legislative Committee and Litiga- 
tion and Arbitration Committee 
focusing on issues such as the uniform 
law on the recognition of foreign judg- 
ments and dispute resolution. Our able 
and industrious chair, Ricardo Cata, 
has properly emphasized that these 
much-needed legislative enactments 
will facilitate international commerce. 

As we look forward to a future of 
growth and prosperity for international 
attorneys, we thank those who have 
supported the section as members and 
encourage active participation with all 
members of the Bar. 


WILLIAM Harpy HI, JR. 
Chair 


Labor and 
Employment Law 


Florida labor and employment law- 
yers have pioneered programs empha- 
sizing dramatic new developments in 
employment and personnel law. The 
basic themes of our programs have 
been: 1) sexual harassment (a model 
televised program for use by attorneys 
themselves, their firms, and clients); 
2) the new Florida and federal civil 
rights and disabilities acts; 3) litigat- 
ing employment jury cases; 4) equal 
opportunity law; 5) the Labor Rela- 
tions Conference with Stetson Law 
School; 6) the Multi-State Labor and 
Employment Law Institute with SMU 
law school; and 7) advanced labor 
topics. For one of the smallest sections 
of The Florida Bar, we pride ourselves 
on top-flight professional programs with 
national speakers, growing attendance, 
high evaluations, and repeat atten- 
dees. 

This year we have accomplished sev- 
eral special section projects, including 
model sexual harassment training, en- 
hanced legal scholarships for outstand- 
ing labor and employment law students 
at all Florida law schools, written con- 
tributions to and financial support of 
employment law advice for the victims 
of Hurricane Andrew, and a new pro 
bono committee to provide employment 


law advice for the poor and charitable 
organizations in Florida. 

Our section has maintained its 
unique balance of attorneys represent- 
ing management and employees with 
the added participation of government 
attorneys, arbitrators, and professors. 
This mixture of diverse practices and 
perspectives has helped Floridians se- 
cure equal employment opportunity, 
lawful wages, job safety, collective bar- 
gaining, fair discipline, and other 
workplace procedures and protections 
for both employees and management. 

We owe particular thanks to Terry 
Connor who performed a marvelous job 
as our continuing legal education chair. 
Other section members who headed 
our successful seminars were John Dick- 
inson, Deborah Crumbley, Theresa 
Gallion, Jim Bramnick, and Bob Turk. 
Deborah Crumbley also contributed as 
our section’s secretary and editor of our 
expanded and improved newsletter, The 
Check-off. Kevin Hyde achieved high- 
quality articles on labor and employ- 
ment law for The Florida Bar Journal. 
All of our publications have been timely, 
useful, and top-notch. Of course, none 
of this would be possible without the 
help of our section coordinator, Fay 
Yenyo, who kept us on target and 
under budget. Thanks to all section 
members, especially these key con- 
tributors! Finally, we anticipate an 
even better year under the incoming 
leadership of our new chair, Dana 
Baird. 


JOHN W. Rosinson IV 
Chair 


Local 
Government Law 


The increase in membership in the 
Local Government Law Section demon- 
strates the continuing need for a forum 
through which local government law- 
yers throughout Florida can meet and 
share thoughts, ideas, and experiences. 
The section has grown rapidly—just 
short of 1,000 lawyers. The section 
continues to serve as a network and 
meeting place for both private and 
local government lawyers engaged in 
the practice of local government law. 
The section presented record-attended 
CLE seminars, both independently and 
as cosponsors with other sections. The 
section continues to recognize law stu- 


= 


dents at each of our state law schools 
for outstanding performance in the 
area of local government law. 

At the 1992 Annual Local Govern- 
ment Law in Florida seminar, the 
number of registrants exceeded all pro- 
jections. This was due to the quality 
of our speakers and to the increasing 
interest in the area. An even greater 
turnout was expected for one 1993 
annual seminar to be held in Orlando 
in April. The wide range of legal issues, 
from public bidding and ethics to tak- 
ings and zoning, draws attorneys from 
Pensacola to Key West, and from 
Tampa to the east coast. 

Again this year, the section cospon- 
sored with the Labor and Employment 
Law Section, the Public Labor Rela- 
tions Forum. This popular seminar 
offers lectures from seasoned practi- 
tioners on federal and state legislation 
and decisions which impact public em- 
ployees. 

The section also cosponsored, with 
the Environmental Law Section, an 
environmental and land use seminar. 


The speakers were outstanding and 
generated numerous thought-provok- 
ing questions and comments from the 
participants regarding the impact of a 
natural disaster, such as Hurricane 
Andrew, on local government, its re- 
sponsibilities, and services. 

The committee structure is an inte- 
gral part of our section and encourages 
participation in activities by general 
members. The Public Relations Com- 
mittee, chaired by Nina Boniske, and 
the Special Projects Committee, chaired 
by Joni Armstrong Coffey, excelled in 
quality on-going projects. 

A Certification Committee, estab- 
lished this year, is evaluating the 
development of a certification program 
for local government lawyers. 

The Local Government Law Section 
is actively involved with the Stetson 
Law Review in the annual compilation 
of an outstanding symposium on local 
government law. This annual edition 
of the Stetson Law Review, known as 
the Local Government Law Sym- 
posium, provides an invaluable resource 
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to local government lawyers and law 
professors. 

As in previous years, the section 
again met its quota of articles pub- 
lished in The Florida Bar Journal, 
disseminating practical pointers on re- 
levant current issues. 

Each year, the section recognizes 
outstanding attorneys with awards in 
the areas of legal writing, local govern- 
ment, advocacy, and local government 
ethics. 

Last year the section established the 
Paul Buchman Public Service Award, 
given in honor of Paul Buchman, city 
attorney for Plant City from 1949 until 
1991. This award is presented to an 
attorney who has provided outstanding 
public service in local government law, 
and will be given to John J. Copelan, 
Jr., Broward County attorney, this year. 

Future plans include possible formu- 
lation of a certification program for 
local government lawyers, an ex- 
panded directory, a possible speaker’s 
bureau, assistance to our members in 
meeting mandatory pro bono require- 
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ments, and increased seminar atten- 
dance. 


G. MiriAM MAER 
Chair 


Practice Management 
and Technology 


The Practice Management and Tech- 
nology Section has continued its role 
as the primary forum for the discussion 
and interchange of ideas for the use of 
various types of technology and prac- 
tice systems to enhance the quality and 
efficiency of the legal services provided 
by Florida lawyers. The section is com- 


The section’s major 
event was its third 
annual Computer 
Law and 
Technology 
Perspectives—1992 
program, which 
included seminars 
and technology 
opportunity 
periods 


mitted to encouraging and assisting its 
members, as well as The Florida Bar, 
in the use of computerized systems and 
other technology to enhance their abil- 
ity to provide quality legal services to 
clients in an efficient and cost-effective 
manner. The section continually fo- 
cused upon technology issues as well 
as issues relating to general law office 
management. 

The Practice Management and Tech- 
nology Section is composed of both 
attorneys and affiliate members, in- 
cluding legal administrators. The 
affiliate members have been very ac- 
tive in the planning and support of the 
various section projects and functions. 
This active participation, especially by 
the legal administrators, coupled with 
the attorney involvement uniquely quali- 
fies this section to address all aspects 
of law firm management and technol- 
ogy. 

During this year the section also 
sought new ways to provide additional 
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services to all its members. One such 
project which will provide an ongoing 
benefit and service to section members 
and the Bar is the joint project with 
LOMAS to operate a book exchange. 
Through this exchange Florida Bar 
members can order ABA and other 
legal publications at a discount. Be- 
cause the Practice Management Section 
provided the initial funding to set up 
this exchange, members of the Practice 
Management and Technology section 
will receive an additional discount over 
that offered to Florida Bar members 
who are not members of the Practice 
Management and Technology Section. 

During the past year the section also 
prepared and submitted to the Board 
of Governors a request to consider the 
adoption of some initial guidelines for 
records’ retention. This request in- 
cluded sample guidelines for use in the 
discussion and review of this important 
issue. Virtually every lawyer and firm 
in Florida is faced with the ever- 
increasing cost and administrative bur- 
den of storing tremendous amounts of 
paper in closed files. Guidelines would 
alleviate some of that burden. 

The major event for the section this 
year was its third annual program, 
Computer Law and Technology Per- 
spectives—1992, at the annual meeting. 
Each year the section has presented a 
multifaceted program which included 
a seminar program followed by a tech- 
nology opportunity period (TOP) and 
reception fondly titled the “attitude 
adjustment period.” The “TOP” and 
receptions were open to all seminar 
attendees and members of the section, 
the Computer Law Committee, and the 
Association of Legal Administrators. 
This program is a joint project with the 
Computer Law Committee. 

The seminar program included sev- 
eral prominent speakers including 
Donald S. Akins, of Hildebrandt Incor- 
porated, one of the largest legal 
consulting firms in America. 

Mr. Akins’ personal experience spans 
30 plus years of consulting activities 
for law firms, corporate legal depart- 
ments, and public agencies. Mr. Akins 
spoke on “How to Remain Profitable 
in the 90’s,” in which he detailed the 
factors affecting law firm profitability 
in the current client-driven legal econ- 
omy and highly competitive market- 
place. Other topics of the seminar 
included Computer Torts, Ethics in 
Management, Criminal Law Statutes 


Affecting Computer Technology, and 
Computer Databases for Lawyers and 
Legal Liability. 

The technology opportunity period, 
which followed the seminar, included 
a freeware exchange, sponsored by the 
Florida Council of the Association of 
Legal Administrators. Seminar atten- 
dees received free computer diskettes, 
which they could use to download pub- 
lic domain software from a personal 
computer network available at the free- 
ware exchange. Just as in previous 
years, the “TOP” was an overwhelming 
success. 

The section was actively represented 
on The Florida Bar’s Continuing Legal 
Education Committee, the Council of 
Sections, the Public Relations Commit- 
tee, and the All Bar Conference. The 
section, at the request of President- 
elect Pat Seitz, has been involved in a 
project which focuses totally upon the 
needs of small firms and single practi- 
tioners. The project’s goal is to develop 
a seminar to deal with Bar services 
available to these practitioners and 
will also present specific guidance on 
solutions to some of the problems fac- 
ing small firm and single practitioners. 

Future plans include at least one 
additional annual seminar and possi- 
ble joint seminars with other sections 
and committees. Presently the section 
is involved in discussions with the 
Special Committee for Gender Equal- 
ity to participate in a joint seminar on 
various management issues. The sec- 
tion has applied for increased CLE 
credit for technology and management 
seminars. An increase will significantly 
enhance the section’s ability to present 
such programs. In addition to these 
efforts, the section will continue to seek 
new ways to provide much-needed serv- 
ices to the members of the Practice 
Management and Technology Section 
and to all members of The Florida Bar. 


Marvin E. CuHavis 
Chair 


Public Interest Law 


In the aftermath of the Supreme 
Court’s denial of our petition support- 
ing section autonomy, it was essential 
for PILS to stabilize our relationship 
with the Bar this year. We needed to 
devise a plan which would meet most 
of the goals and objectives of both PILS 


: 


and the Bar, given the political reali- 
ties that each of us face with our 
respective constituencies. On the one 
hand, the PILS constituency had al- 
ways been vitally concerned with “deep 
philosophical or emotional issues,” but 
we could not lobby for them under the 
new Standing Board Policy 9.14(a)(3). 
On the other hand, the Bar has sub- 
stantial constituencies within its 
membership who do not want to be 
associated with an organization that 
permits one of its sections to advocate 
such issues. 

After very fruitful meetings with 
President Alan Dimond, we decided to 
form a “safety valve” organization for 
advocacy of those issues which would 
not pass the divisiveness test imposed 
by the board but which PILS members 
believed needed to be advocated in 
legislative and/or judicial arenas. This 
“safety valve” organization was named 
The Florida Academy of Public Interest 
Lawyers (FAPIL). We retained Mel 
Morgenstern, a highly respected prac- 
titioner in this area, to file an 
application for tax exemption under 
§501(c)(6). Our application has been 
approved by the Internal Revenue Serv- 
ice and The Florida Academy of Public 
Interest Lawyers, Incorporated, is now 
a nonprofit corporation, with tax- 
exempt status under §501(c)(6) of the 
Internal Revenue Code. 

The existence of this “safety valve” 
organization met the needs of both 
PILS and the board for a two-track 
approach to PILS issues. All of our 
legislative proposals, except one, were 
approved by the board this year. As 
we anticipated, the board was very 
reluctant to exercise its override author- 
ity under Standing Board Policy 
9.14(a)(3). For example, the board ap- 


proved legislative positions supporting 
a prohibition of discrimination based 
on sexual orientation, adding crimes 
evidencing prejudice based on sexual 
orientation to the Florida Hate Crimes 
Act, supporting legislation to bar the 
death penalty for mentally retarded 
defendants, and supporting legislation 
providing for farmworker visitation in 
migrant labor camps. The board disap- 
proved only one proposal, namely a 
proposal to make noncommercial acts 
between consenting adults in private 
beyond the scope of laws such as the 
prohibition against “lewd and lascivi- 
ous” acts. When the board found that 
this proposal was divisive under Stand- 
ing Board Policy 9.14(a)(3), we had 
FAPIL available to us to advocate this 
position. 

It was also essential that we clarify 
once and for all the scope of PILS’ 
purposes. This had been a matter of 
some concern with the Board of Gover- 
nors. After excellent, wide-ranging 
discussions, we came up with a pur- 
poses statement which was accepted 
by the board and is now a part of our 
bylaws. 

The bylaws were also changed to add 
an Environmental Law Committee. We 
began discussions with members of the 
Public Interest Law Committee of the 
Environmental and Land Use Section 
to enroll many of their members in 
PILS so that they can participate in 
our newly formed Environmental Law 
Committee. 

Sylvia Ibanez took the PILS newslet- 
ter to a new level this year with 
excellent publications, many of which 
had an independent section which fo- 
cused upon the legal needs of children. 
In June 1992, Robin Hassler, chair of 
the Individual Rights and Responsibili- 


ties Committee, produced an excep- 
tional CLE seminar, Battered Women 
and Self-Defense. Robin also did excel- 
lent work with Frank Scruggs and 
Deborah Hardin Wagner on a brief 
filed in the Florida Supreme Court 
urging the court to approve a new 
disciplinary rule banning employment- 
related discrimination by all attorneys 
in Florida. Sarah Bohr, chair of the 
CLE Committee, produced excellent 
CLE seminars, including a September 
1992 seminar on Structured Settle- 
ments to Preserve Eligibility for Public 
Benefits and a March 1993 seminar 
on Social Security Disability Law, Ad- 
vocacy Tips. Other committees have 
done many fine things throughout the 
year for which I am sure I am not 
giving full credit. 

We set up an ad hoc committee to 
reconcile many of the competing inter- 
ests involved in the Legal Needs of 
Children Committee’s proposed changes 
to F.S. Ch. 39, particularly relating to 
the provisions regarding termination 
of parental rights. This ad hoc commit- 
tee met by conference call on a half 
dozen occasions and produced a vastly 
improved legislative proposal in which 
virtually all of the competing interests 
were reconciled. Particular credit 
should go to Grace Dunlap, Daniella 
Levine, Jodi Siegel, and John Ratliff. 


STEPHEN F. HANLON 
Chair 
Real Property, 
Probate and Trust 
Law 


The Real Property Probate and Trust 
Law Section, the largest section of The 
Florida Bar, has had a very active year 
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both in carrying out its traditional 
programs and expanding its activities 
into other fields. 

Over 1,000 of our 7,200 members 
participate actively in various commit- 
tees and programs of the section. The 
section has in excess of 60 committees, 
most of which work in the substantive 
areas of real property, probate, trust, 
and guardianship law. In addition, we 
have 63 circuit representatives provid- 
ing a link between the executive council 
and the section members, and other 
practitioners in this field in each cir- 
cuit. Our out-of-state members are 
represented on the executive council 
by four members, one of whom serves 
as international liaison. 


~The RPPTL Section 
sponsored a 
legislative day in 
Tallahassee where 
executive council 
members met with 
their respective 
legislative 
delegations 


While continuing to maintain, in 
cooperation with the Bar, an active 
CLE program of 10 seminars this year 
and certification review courses in both 
areas of the law, the section conducts 
several other educational programs on 
an annual basis. 

The Legislative and Caselaw Update 
normally held in the fall was moved to 
August due to the change in the dates 
of the legislature’s sessions and for the 
first time was held in two locations, 
Ft. Lauderdale and Tampa. This facili- 
tated more attendance by the conven- 
ience of the locations. Both programs 
were conducted live. 

The Attorney/Trust Officer Liaison 
Conference held in June 1992 had its 
largest attendance ever. More than 300 
attorneys, trust officers, and CPA’s 
attended the two-day conference held 
at the Ritz in Palm Beach. 

As a service to our out-of-state mem- 
bers, the section conducted a one-day 
seminar in New York City focusing on 
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comparisons between New York and 
Florida law in estate planning, pro- 
bate, and real property. More than 100 
out-of-state lawyers attended the semi- 
nar which was chaired by John 
Fitzgerald, Jr., of Glens Falls, NY, and 
Michael P. Stafford of Garden City, 
NY, both of whom are members of the 
executive council of the section. It is 
anticipated that we will have other 
out-of-state seminars in other areas of 
the country in our continuing coopera- 
tion with the Out-of-State Lawyer 
Division. 

Another new activity this year was 
a legislative day in Tallahassee in 
which members of the executive coun- 
cil met with their respective legislative 
delegations, ending with a reception 
in the rotunda of the Supreme Court 
for legislators, government leaders, Su- 
preme Court, and the executive council 
of the section. 

We reinstituted our liaison with the 
judiciary this year by naming Judge 
Thomas Penick of the Sixth Circuit to 
the executive council. During the year, 
Judge Penick was able to arrange for 
the section to conduct a program for 
probate judges at the circuit judges’ 
conference. Supreme Court justices at- 
tended our real property and our 
probate and trust law roundtables held 
in conjunction with our Tallahassee 
meeting. Action Line is being sent to 
the entire judiciary. 

Many of our section members ac- 
tively participated in hurricane relief, 
and the section contributed $5,000 to 
the Hurricane Relief Manual prepared 
by members of the Council of Sections. 

The Florida Lawyer Education Asso- 
ciation (FLEA) made a contribution to 
the Supreme Court’s lawyers lounge 
in the name of the section in the 
amount of $10,000. 

Our circuit representatives conducted 
several seminars with realtors in their 
circuits. These programs have become 
quite popular and a successful way to 
involve the section’s members in a 
workshop with local realtors. 

In our efforts to increase services to 
our membership, we published for the 
first time a membership directory which 
was mailed to all members of the 
section. Our Action Line newsletter has 
been enhanced this year with the addi- 
tion of many new columns, including 
a column written by Judge Penick 
relating to judicial issues. Section mem- 
bers in the area of our meetings are 


invited to our roundtable luncheons. 
The annual convention this year in St. 
Petersburg will have not only the real 
property law and the estate planning 
and probate law review courses, but 
will also have a live presentation of 
Advanced Topics in Probate Litigation. 

We have instituted a Pro Bono Com- 
mittee and we are establishing a pro 
bono initiative for the section. 

One of our objectives this year was 
to improve our relationship with The 
Florida Bar staff and the Board of 
Governors. In this connection, we held 
an executive council meeting at the 
Bar Center, where the members of the 
executive council had an opportunity 
to meet with Bar staff. This year we 
not only reimbursed additional over- 
head incurred by the Bar on activities 
of the section which generate income, 
but also instituted a policy of paying 
this overhead as incurred, resulting in 
approximately $50,000 in additional 
income to The Florida Bar. 

Wayne Wolf, secretary of the execu- 
tive council, has agreed to serve as 
chair of a Bylaws, Standing Section 
Policy and Financial Policies Review 
Committee and he and his committee 
expect to make a report to the execu- 
tive council in July. 

Our Amicus Committee has been 
active this year, filing four amicus 
briefs. 


LoutE N. ADCOCK, JR. 
Chair 


Tax Law 


The Tax Law Section began its fourth 
decade by revising its organizational 
structure and orientation to better serve 
its membership for the future. In pur- 
suing this goal, the section has become 
more democratic, yet more operation- 
ally efficient. 

All meetings are now officially desig- 
nated as section meetings, open to all 
section members, and all voting mat- 
ters are now decided by vote of the 
section members present. The meet- 
ings have minimized administrative 
details in favor of expanded presenta- 
tions of high quality workshops not 
available elsewhere in Florida. Eleven 
workshops were presented at the three 
primary section meetings on topics such 
as Asset Protection Through the Use 
of Offshore Trusts; Sale of Professional 


Practices; State Tax Issues in Asset 
Sales; and Age-based Benefit Plans 
and §412(i) Plans. The meetings also 
featured experimental programs on prac- 
tice issues, including presentations by 
leading providers on cutting-edge tax 
computer research techniques and by 
Bob Hudson, Donnie Tescher, and Sam 
Ullman on business generation. 

The Federal Tax Division was led 
well by Director Bob Humphries and 
Asst. Dir. Steve Barber. In addition to 
putting on numerous workshops, the 
division initiated a project on the Re- 
vised Uniform Partnership Act, led by 
Bill Battaglia, Richard Comiter and 
Louis Conti, and a new project led by 
Dennis Ginsburg to review the pending 
Hague Convention on domicile and to 
suggest Florida legislative changes re- 
lating to inbound investment. Nick 
DeNovio, Van Geeker, Bob Wolf, Larry 
Davis, Bill Boyles, Joe Kempe, and 
Jerry Miller also deserve special recog- 
nition for their work in organizing 
workshops. 

The State Tax Division, led by Co- 
directors Joel Maser and Bob Pierce, 
delivered comments on proposed docu- 
mentary stamp tax regulations dealing 
with trust transfers and a proposed 
amendment to the sales tax regula- 
tions dealing with related party leases 
in addition to putting on three work- 
shops. A liaison meeting with the 
Department of Revenue was scheduled 
for May 14. Special recognition is in 
order for Mark Holcomb, Dan White, 
Larry Gragg, and Cass Vickers. 

The CLE Division, under the leader- 
ship of Director David Bowers and 
Asst. Dir. Ed Sawyer, set records in 
attendance and revenue. The most heav- 
ily attended seminars were Hot Topics 
in Estate Planning and Administration 
and the 11th Annual International Tax 
Conference, cosponsored with the 
FICPA. Other leading programs in- 
cluded State, Federal and International 
Tax Procedures and Controversies; Tax 
Basics for the General Practitioner; 
and Estate and Asset Preservation Plan- 
ning—An Estate Planner’s Perspective. 
The Fifth Annual Winter Seminar, 
held at Park City, Utah, was also a 
great success. 

The Section Administration Division, 
under Director Susan Carlson and Asst. 
Dir. Mark Holcomb, was extremely 
active. The National Tax Moot Court 
had 16 teams and was a tremendous 
success, thanks to Mitch Horowitz and 


Karen Keaton. Professors Mike Friel 
and Michael Oberst led a Tax Ethics 
workshop for LL.M. students at the 
University of Florida, assisted by Lau- 
ren Detzel, Sam Ullman, and Mike 
Lampert. The section gave out $16,000 
in scholarships to Florida law schools, 
and completed its donation of $10,000 
to the new University of Florida tax 
law review. Carolyn Olive oversaw the 
tax certification exam review course, 
which earned its usual rave reviews. 
Dan White, Todd Hodges, Mike Lam- 
pert, and Don Tescher gave me 
indispensable help in arranging our 
meetings. Charles Baer, Mike Miller, 
and Taso Milanos did outstanding work 
on section publications. 

The section also responded to re- 
quests for pro bono assistance. Tom 
Ruffin, Mark Rich, Dan White, and 
Jane McMillan led a program on tax 
issues relating to casualty losses for 
over 300 former civilian employees of 
Homestead Air Force Base who lost 
their homes in Hurricane Andrew. 
Steve Barber put together a program 
on pension plan issues for state admin- 
istrators. 

The section held an experimental 
meeting in Washington, D.C., in May, 
in conjunction with the ABA Tax Sec- 
tion. This meeting had been planned 
for March, but was delayed to allow 
more time for President Clinton’s ap- 
pointees to take office. Steve Salley did 
a terrific job organizing this program. 

Finally, I would be remiss without 
thanking Carol Vaught for all of her 
terrific assistance; Larry Gragg, Bob 
Hudson, Bob Panoff, and Hans Tanzler 
for their willingness to listen and for 
their good advice; Joel Bronstein for 
his help in dealing with the contested 
election for chair-elect; and Linda 
Hanna and Lauren Detzel for their 
able assistance as treasurer and secre- 
tary. It has been a challenging and 
exciting year, and I trust that the 
implementation of the reorganization 
plan has set the sectiom firmly on the 
path to ever greater success. 


JONATHAN H. WARNER 
Chair 


Trial Lawyers 


The Trial Lawyers Section consists 
of some 6,000 plus civil trial lawyers. 
The executive council is representative 


of that membership as it is a balance 
between commercial litigators and plain- 
tiff and defense personal injury lawyers. 
Membership on the executive council 
is geographically balanced. 

Through the use of its quarterly 
newsletter, The Advocate, the council 
reports to its members on substantive 
actions taken by the council, future 
projects and areas of law of particular 
interest. Mike Flynn, professor at Nova 
Law School, has continued as editor of 
this quality publication. Jean Bice has 
also helped to upgrade content in the 
newsletter. Additionally, each year The 
Advocate contains an annual survey of 
the case decisions of the prior year 
which are of particular interest to the 
trial lawyers. Tim Sullivan has spear- 
headed this project. Sam Mandelbaum 
continues to do a great job as editor for 
articles published in The Florida Bar 
Journal. 

Always a top priority with trial law- 
yers, CLE offerings have received 
careful shepherding under the direc- 
tion of Jim Clark and Martin Garcia. 
The highlights of CLE programming 
include the certification review course 
offered over two days for those lawyers 
preparing to take the civil trial lawyers 
certification exam. The Basic Trial Ad- 
vocacy Course held in August of each 
year continues to offer young and inter- 
mediate lawyers a chance to perfect 
trial advocacy skills. The Advanced 
Trial Advocacy Program offers the ex- 
perienced lawyer an environment to 
learn by doing and from observing 
other seasoned lawyers. The advanced 
trial program was again held in 
Gainesville in May under the direction 
of Ronnie Walker and Professor Gerald 
Bennett. In addition, the council con- 
tinued its support for seminars 
committed to promoting professional- 
ism in the practice of law. The 
professionalism seminar under the gui- 
dance of Ed Waller offers the 
practitioner a distinguished panel of 
seasoned trial lawyers, trial judges, 
and federal magistrates. The council 
believes that professionalism and com- 
petence go hand-in-hand. 

The mock trial competitions, under 
the direction of Bill Wilson, grow and 
receive support from the section. Stet- 
son University’s fine trial teams again 
came in first and second in the compe- 
tition at the midyear meeting held in 
January. Over $13,000 in scholarship 
money were given to participating 
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schools. 

At the trial section luncheon held 
during the Annual Convention, the 
section joined the Chester Bedell Me- 
morial Foundation in sponsoring 
nationally known speaker Roxanne 
Barton Conlin. The topic centered 
around the Independence of the Ameri- 
can Lawyer. In addition to the Chester 
Bedell Memorial Foundation sponsor- 
ing another national speaker at this 
year’s luncheon, the Florida Board of 
Trial Advocates (FLABOTA) will an- 
nounce their trial lawyer of the year 
award. 

Legislative issues were addressed 
by the council with the able assistance 
of one of the most well-respected lobby- 


The Trial Lawyers 
Section was active 
in getting a bill 
passed to expand 
the jury pool and 
revise payment 
procedures for 

Jurors 


ists in Tallahassee, Buddy Jacobs. We 
are the only section to have a full-time 
lobbyist for the past 13 years. The 
funding of the judiciary continues to 
be a top priority. Additionally, this 
year the section was active in getting 
a bill passed to expand the jury pool 
and revise the payment procedures for 
jurors. This bill was passed after sev- 
eral years of intensive lobbying efforts 
by the Trial Section and is expected to 
save the state an estimated $2 million 
and save a great deal of inconvenience 
to each juror. Lobbying will become 
more important to our section in light 
of the Frankel decision. It is expected 
that David Bianchi and other members 
of the Legislative Committee will have 
another busy session. 

The council also met in a two-day 
retreat to evaluate ongoing programs, 
prioritize our objectives, and plan fu- 
ture direction. Attendance and 
participation was excellent; Bill Hoppe 
and Ronnie Walker did an outstanding 
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job as facilitators. 

The section contributed $2,000 to the 
Trial by Jury at the annual fair in 
Tampa and lawyers participated in 
demonstrations at that event. The High 
School Mock Trial Competition and the 
Law Related Education Association re- 
ceived $250. Bob High served as a 
judge in this competition. Finally, 
$1,000 was given to hurricane relief 
funding by the section. 

During my term as chair, the section 
has been active on issues such as 
alternative dispute resolution, pro bono, 
Council of Sections, the mentor pro- 
gram, the bench and bar study, and the 
rent-a-judge concept to speed litiga- 
tion. One of the most important issues 
that the Trial Lawyers Section has 
been involved with is the “single- 
member district.” There is no question 
that a ruling on this issue could effect 
every lawyer, not only trial lawyers in 
the State of Florida. The trial lawyers 
have been in the forefront in opposition 
to single-member districts and we are 
hopeful that The Florida Bar will take 
a position joining us. Mike Tanner has 
done an outstanding job on the issue. 

Personally, I am convinced that with- 
out section coordinators and personal 
staff support, the job of chair of the 
Trial Lawyers Section would be impos- 
sible. Connie Stewart, the Bar staff 
coordinator, and Joyce Butler, my sec- 
retary, have made my job considerably 
less painful. My genuine thanks to 
them. 

I was honored and privileged to serve 
as chair this year for one of the largest 
and most active sections. As I turn the 
gavel over to my successor, Bill Hoppe, 
I wish to thank the many people of the 
section and the executive council who 
have helped us realize our goals during 
1992 and 1993. We have achieved 
much, but there is a great deal more 
to do. 


Howarp C. CoKER 
Chair 


Workers’ 
Compensation 


As chair of the Workers’ Compensa- 
tion Section, I am pleased to report 
that the section has completed another 
successful year. 

The Workers’ Compensation Section 
has faced a tremendous battle on the 


legislative front. It is, of course, well 
known to all members of the Bar that 
the issue of workers’ compensation was 
a major one during the 1993 legislative 
session. Because legislation had been 
proposed that would significantly res- 
trict the delivery of legal services, the 
judiciary and injured workers’ rights 
to access to courts and due process, the 
section sought approval from the Board 
of Governors to lobby against these 
proposed changes. These legislative pro- 
posals were of concern to the section 
due to their potential effect on the 
independence of the judges of compen- 
sation claims and the adjudicatory 
process, as well as restricting the abil- 
ity to parties of workers’ compensation 
litigation to have full and complete 
access to courts and adequate and 
complete legal representation. The 
Board of Governors approved the sec- 
tion’s request that it be allowed to 
engage in lobbying against any such 
proposals. 

Additionally, the section asked that 
The Florida Bar take a legislative posi- 
tion opposing these proposals. The 
Legislative Committee of The Florida 
Bar approved and recommended to the 
board that the Bar take a position 
opposing this legislation. The Board of 
Governors approved this position for 
The Florida Bar and the Bar undertook 
opposition to legislation that would 
affect the rights of claimants to receive 
full benefits under the statute, includ- 
ing attorneys’ fees, for the wrongful 
denial of benefits. The Bar also op- 
posed legislation that would affect the 
independence of the judiciary within 
the workers’ compensation system and 
limit access to an Art. V court for 
review. 

Both the section and the Bar have 
played a significant role in this legisla- 
tive process. The utmost efforts have 
been made on behalf of the section and 
the Bar throughout this process. I 
would like to thank Steve Rosen and 
Pete Burkert for their efforts. Many 
thanks are owed to Alan Dimond and 
George Moss on behalf of the Board of 
Governors. We believe that the section 
and the Bar have taken the right posi- 
tions on these issues and I feel confident 
in saying that the maximum effort has 
been put forth by both. 

In addition to the legislative efforts 
of the executive council, many other 
successful endeavors have been under- 
taken. 


The News & 440 Report has been a 
continuing success. Editor-in-chief 
James H. Smith of Tampa has done a 
great job in producing a consistently 
informative and interesting newslet- 
ter. Thanks also goes to the numerous 
guest editors and contributors who have 
added much to the quality of our news- 
letter. 

We have continued our trial advo- 
cacy program under the guidance of 
Ray Malca. This workshop for the inex- 
perienced lawyer has been and 
continues to be a great success as well 
as an excellent program. The judges of 
compensation claims and lawyers who 
have given their time to the program 
should be congratulated. 

The winter ski seminar in Lake 
Tahoe proved to be another great suc- 
cess. This was the ninth year for this 
seminar and Gerry Rosenthal has con- 
tinued to put on excellent programs, 
along with help this year from Steve 
Rosen. We have also continued our fine 
CLE programs this year, including our 
review course and a medical primer. 
Many thanks to Fred Deutschman and 
Dave Mitchell. 

Work continues toward finalizing, 
along with the judges of compensation 
claims, a set of uniform “local rules.” 
In an effort to bring some uniformity 
to local practices around the state, 
developing a uniform “local rules” has 
evolved. I believe this will be a great 
help not only to the judges, but also to 
workers’ compensation practitioners. 

We have also moved forward in work- 
ing with the First District Court of 
Appeal to develop an appellate media- 
tion program. Steve Kronenberg has 
coordinated our efforts with the First 
District Court and we believe that it 
will be a worthwhile endeavor to assist 
the court in the creation of this appel- 
late mediation program. 

In light of the fact that the section 
continues to grow and recognizing the 
need for increased input from the sec- 
tion, the section bylaws were amended 
to increase the number of executive 
council members. These bylaws were 
approved by the Board of Governors. 
The number of executive council mem- 
bers will increase to 27. 

I have enjoyed my year as chair and 
would like to thank all members of the 
executive council. Everyone on the coun- 
cil has worked hard this year to achieve 
the goals of the section and provide 
quality programs and representation. 


I do want to thank Pete Burkert, chair- 
elect, for all his help and input in our 
activities this year. I would also like 
especially to thank Yvonne Sherron, 
our section coordinator, who was indis- 
pensable in furthering the activities of 
the section and executive council. 


Tuomas A. KovAL 


Chair 
Out-of-State 
Practitioners Division 


Florida was discovered about 450 
years ago—by an out-of-stater! 

With the attainment of division 
status effective July 1, 1992, out-of- 
state practitioners were given greater 
opportunity to rediscover Florida’s le- 
gal terrain, and the early results have 
been gratifying for all Florida practi- 
tioners, regardless of where their office 
happens to be. 

Marguerite Boyd and Bill Lindeman, 
my predecessors as co-chairs of the 
Out-of-State Practitioners Committee, 
set a tone of cooperation between in- 
staters and out-of-staters that remains 
the policy cornerstone of the division 
in its first year of operation. Meaning- 
ful dialogue is underway to eliminate 
all Florida Bar rules and policies which 
have a discriminatory effect on out-of- 
state practitioners; and the division 
has opened formal lines of communica- 
tion with section leadership and key 
committee leadership to make certain 
that new Bar policies such as volun- 
tary pro bono do not unfairly affect 
out-of-staters. 

All of the expectations of the divi- 
sion’s first year of operation were met 
or surpassed, but the most encouraging 
sign was the number of out-of-staters 
who “signed-on” to division member- 
ship. Nearly 1,000 out-of-staters paid 
extra dues to become members of the 
division, more than triple the number 
anticipated for the first year of opera- 
tion. 

Partly because of the high level of 
interest, the division voted in January 
1993 to greatly expand its executive 
council to include liaisons with the 19 
sections of The Florida Bar and also 
the Young Lawyers Division—an ac- 
tion which doubles the size of the 
division’s decision-making body and 
creates opportunities for interested out- 
of-staters to become more active in 
Florida Bar sections dealing with their 


area of expertise. The division’s expan- 
sion decision was partly in response to 
an earlier decision by The Florida Bar’s 
influential Council of Sections to in- 
clude the president of our division and 
the president of the Young Lawyers 
Division in its deliberations. The bene- 
fits of this formalized dialogue with all 
the sections are obvious to both our 
division and the sections. 

Our division status has also given 
out-of-staters a more powerful and uni- 
fied voice to work with The Florida Bar 
Board of Governors. Out-of-staters now 
have three seats on the board, and one 
of main objectives of the division is to 
increase the number of seats to four. 

This year, in another encouraging 
sign of interest, four out-of-staters ac- 
tively vied for the Board of Governors’ 
seat vacated by Bill Guzzetti of Dallas. 
Marguerite Boyd of Washington, D.C., 
and Bob Weinroth of New Jersey, both 
of whom had been active for several 
years on the old Out-of-State Practi- 
tioners Committee and who are mem- 
bers of the executive council of the 
division, combined to receive almost 
85 percent of the first-ballot vote and 
faced each other in a runoff election. 
The winner joins Ed Marger of Georgia 
and Fred Bosch of Philadelphia as 
out-of-state representatives on the 
board. 

A great deal of thanks goes to all 
three of our governors, not only for 
helping us attain division status but 
also for their wise counsel as the divi- 
sion ship was launched. Thanks also 
to our board members for helping host 
the Board of Governors’ reception for 
out-of-state practitioners in Washing- 
ton, D.C., in November 1992. Our 150- 
or-so members who attended had the 
opportunity to meet informally with 
Board of Governors’ members, and also 
to see the board in session. 

Continuing legal education contin- 
ues to be a priority. Under the 
sponsorship of the Real Property, Pro- 
bate and Trust Law Section, a very 
successful program was held in New 
York City in December 1992. The pro- 
gram, which was extremely well 
attended by practitioners in the New 
York area, was organized by John E. 
Fitzgerald, Jr., of Glens Falls, NY, a 
member of the RPPTL executive coun- 
cil who is that section’s representative 
on our division executive council. 

The division is sponsoring a Florida 
law update program at the Marriott 
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Marquis in New York City on Decem- 
ber 2, followed by a division executive 
council meeting at the same hotel De- 
cember 3. All members of the division 
are invited and encouraged to attend 
executive council meetings. 

In addition to CLE, plans are under- 
way for a lawyer-to-lawyer referral 
program, an expanded newsletter to 
division members, an out-of-staters’ 
“hot-line” for quick access to important 
Florida Bar information, and other 
projects—all of which will be discussed 
at the division’s next executive council 
meeting at the Dolphin Hotel at Walt 
Disney World from 2:30-5:30 p.m. on 
Friday. 


MICHAEL P. STAFFORD 
President 


The YLD board, — 
along with the ABA/ 
YLD and local 
young lawyers 
groups, set up and 
staffed a disaster 
relief hotline for 
victims of Hurricane 
Andrew 


Young Lawyers 
Division 

It is my privilege, as president of the 
Young Lawyers Division of The Florida 
Bar, to report on the successful activi- 
ties and achievements of the nearly 
17,000 YLD members during the 1992- 
93 Bar year. 

I stated early in my year as presi- 
dent that I considered it a priority for 
our Board of Governors to establish 
better communications with local young 
lawyers’ sections and committees, as 
well as with the ABA’s Young Lawyers 
Division. I also considered it important 
that our division undertake more pro- 
jects benefitting the poor and less 
fortunate, rather than focusing en- 
tirely on the needs of young lawyers. 

These two goals were unexpectedly 
accelerated with the arrival of Hurri- 
cane Andrew. Our board, primarily 


through the efforts of Miami attorney 
Scott Feder, worked closely with the 
ABA’s Young Lawyers Division to help 
recruit and train volunteer lawyers to 
staff Dade County’s disaster relief cen- 
ters. These volunteers worked countless 
hours to provide legal assistance in the 
areas of landlord/tenant law, insur- 
ance, employment, and the like. 

Our board also undertook a joint 
project with the ABA/YLD and local 
young lawyers groups around the state 
to set up and staff with lawyer volun- 
teers a disaster relief hotline. 
Numerous young lawyers donated sub- 
stantial hours of their time answering 
legal questions from victims of Hurri- 
cane Andrew on phone lines donated 
by U.S. Sprint. YLD board member 
Larry Hamilton of Jacksonville, in con- 
junction with Jeff Paskert of Tampa, 
Florida’s ABA/YLD representative, de- 
vised and implemented this project. I 
was particularly proud of the way in 
which all of our state’s young lawyers 
came together in this time of crisis. 

Two other projects undertaken by 
our division have focused on efforts to 
assist the needy and less fortunate: the 
Children’s Witness Room Project and 
the Christmas in January Program. 
The Children’s Witness Room Project 
was something our division undertook 
just this year. In working as a guard- 
ian ad litem in Orange County, I 
discovered that Judge Walter Koman- 
ski had set aside a special room for 
children in the county’s new juvenile 
courthouse. The purpose of the room 
was to guarantee that a child witness 
was provided a safe and comfortable 
room either to give testimony or wait 
for their turn as a witness. Picking up 
on that idea, I committed our division 
to ensuring that such rooms would be 
established in each circuit courthouse 
around the state. With Ft. Lauderdale 
attorney Terry O’Connor in charge of 
this project, the results have already 
been remarkable. Children’s witness 
rooms are now functioning in several 
counties, and space has been dedicated 
in many more. Our hope is that each 
year new rooms will be added in court- 
houses throughout the state. 

Under the energetic leadership of 
West Palm Beach attorney Mike Kranz, 
the division’s Christmas in January 
Project has once again expanded sig- 
nificantly. This project is designed to 
distribute toys, clothing, and other gifts 
to foster care children who often are 
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forgotten at Christmas. On January 
29, over $75,000 worth of gifts were 
distributed to children in 12 different 
cities. Lunch and entertainment was 
also provided at many of the locations. 
In all, over 150 young lawyers partici- 
pated in this project. This has truly 
become one of our division’s most re- 
warding and meaningful programs. 

Our board’s efforts to establish 
greater communication with local 
young lawyers organizations around 
the state were dramatically enhanced 
by our Affiliate Outreach Program, led 
by West Palm Beach board member 
Amy Smith. The conference was an 
opportunity for representatives from 
local young lawyers organizations to 
gather and discuss various projects 
that each are undertaking. Cash prizes 
were awarded for the best projects 
presented. It was incredible to hear of 
the tremendous projects that are being 
conducted in this state, such as a pro 
bono clinic in Sarasota; a Termination 
of Parental Rights Assistance Program 
in Tampa; a Dade County Minority 
Career Seminar; and Law Explorers 
Posts in Orange County and Clearwa- 
ter. Literally thousands of needy 
Floridians have benefitted from these 
programs, including orphaned children, 
indigents in need of legal services, 
victims of Hurricane Andrew, and AIDS 
patients. Over $9,000 in prize money 
was awarded this year for the various 
projects being undertaken around the 
state. 

This year the division also took ac- 
tive steps to engage in a joint project 
with the Young Physicians Section of 
the American Medical Association. Un- 
der the guidance of board member 
Larry Hamilton, an alcohol/drug abuse 
educational program for high school 
students is being planned. As of this 
writing, teams of doctors and lawyers 
are planning on visiting local high 
schools during law week in Jackson- 
ville, Orlando, St. Petersburg, and 
Miami to speak with students about 
the legal and physical problems associ- 
ated with drug and/or alcohol abuse. 
Moreover, an ambitious AIDS pam- 
phlet project is also under consideration 
between our two groups. 

The division’s board of governors 
also undertook an extensive review of 
its programs this year for purposes of 
long range planning, an exercise that 
was long overdue. Under the capable 
leadership of Tampa board member 


Tom Bopp, the board carefully exam- 
ined each program and activity of the 
board, and made plans for the coming 
years. Some outdated programs were 
sunsetted, others were modified, and 
new programs were planned. The long 
range planning will, I believe, greatly 
assist the board in operating its pro- 
grams in the coming years. 

Our division’s other programs con- 
tinued to flourish this year. Tim Haines 
of Ocala, as continuing legal education 
chair, directed several highly success- 
ful and well-attended basic skills 
seminars. The division sponsored semi- 
nars in criminal law, real estate, 
evidence, creditors’ rights, construc- 
tion, federal practice, probate, and 
personal injury. The YLD also con- 
ducted a one and one-half hour seminar 
on professionalism at Stetson Univer- 
sity. 

The division’s award-winning Bridge- 
the-Gap seminar was once again very 
successful. Ft. Lauderdale attorney Rob 
Meacham was responsible for planning 
both the spring and fall seminars, and 
Matt Comisky of Philadelphia, one of 
our out-of-state representatives, pre- 
pared the accompanying 1,000-plus- 
page Attorneys Handbook. The division 
continued its commitment to upgrade 
the Bridge-the-Gap program to meet 
the needs of those individuals having 
to “bridge the gap” between that learned 
in law school and the actual practice 
of law. More elective courses have been 
added, and speakers’ guidelines have 
been prepared to ensure that attendees 
receive nuts and bolts concepts rather 
than lectures on substantive law. As a 
result, our ratings have improved sig- 
nificantly and the overall quality of the 


course, in my view, has been greatly 
enhanced. 

The division’s Judicial Clerkship Pro- 
gram, chaired this year by Panama 
City attorney Sandy Sanborn, placed 
law clerks with 10 circuit judges through- 
out the state. Ft. Myers attorney Chris 
Lombardo chaired the YLD Scholar- 
ship Committee, which selected the 10 
recipients of the division’s $1,000 schol- 
arships among students at Florida’s 
law schools. 

The Law School Liaison Project, 
chaired by Pensacola attorney Mike 
Perkins, placed law school representa- 
tives from each of Florida’s law schools 
at YLD board meetings. In addition, 
this committee gave presentations 
about the role and functions of our 
board at law school orientation pro- 
grams at Nova, Stetson, and Miami. 

Tampa attorney Tom Bopp organ- 
ized and orchestrated the distribution 
of the YLD newsletter to all young 
lawyers statewide to publicize various 
activities and projects. This year’s news- 
letter was a substantial improvement 
in both format and design. The news- 
letter serves as a vital tool for 
communication between our board of 
governors and the young lawyers of the 
state. In addition, several board mem- 
bers prepared articles for publication 
in The Florida Bar Journal, as directed 
by Tampa attorney Steve Decker. 

The division this year is also particu- 
larly proud of our Law School for 
Layperson project. Orlando board mem- 
ber Bob Burijon has assisted young 
lawyers organizations in 10 Florida 
cities to conduct this program, whereby 
local lawyers, judges, and court person- 
nel present free lectures to the public 


on various aspects of the law and the 
judicial system. New programs were 
undertaken this year in Gainesville 
and Daytona Beach. 

The division is actively working with 
FLA, Inc. concerning programs related 
to substance abuse among Florida’s 
lawyers. Young lawyers throughout the 
state are actively disseminating infor- 
mation about FLA, Inc’s services 
through the local young lawyers or- 
ganizations. 

Our annual moot court competition 
continues to be one of our outstanding 
programs. Held at the annual conven- 
tion of the Bar, the competition involves 
teams of advocates from all of the 
Florida law schools in an appellate 
competition. The final round involves 
an oral argument before the full Flor- 
ida Supreme Court. 

Overall, the division is financially 
sound as I turn over responsibility to 
my good friend and successor, Ted 
Eastmoore of Sarasota, and his presi- 
dent-elect, Larry Hamilton. 

I feel privileged to have had the 
opportunity to serve as president of the 
YLD. It has been a challenging but 
most rewarding experience. I want to 
thank all of the members of the Young 
Lawyers Division board of governors, 
my board secretary, Larry Sellers, our 
coordinator, Kim Pitchford, and all of 
the lawyers who gave generously of 
their time and talents to make this a 
successful year for the division. 


Wayne L. HELSBY 
President 


A subscription to The Florida Bar Journal makes an excellent gift for your law clerk 
or law student. A one-year subscription costs $30 and includes 10 monthly issues 


plus the directory. Gift subscriptions are acknowledged to the recipient with a letter 
from the editorial offices. 


Subscriptions to The Florida Bar News are also available for $12. 


To order a subscription, send a check (include state sales tax) to The Florida Bar 
Journal, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 
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Admiralty Law 


The Admiralty Law Committee had 
a very successful year in 1992-93, due 
in large part to the outstanding efforts 
of Andrew W. Anderson, Ford J. Feg- 
ert, Edward F. Gerace, Allan R. Kelley, 
Alan J. Leifer, Brett A. Rivkind, Ed- 
ward A. White, and, as always, our 
Board of Governors liaison, Victor M. 
Halbach, Jr., and our Bar staff liaison, 
Connie Stewart. 

As in the past, the committee was 
quite active in lawyer education. Its 
annual seminar was held in February 
in Tampa and was entitled How to 
Handle a Maritime Personal Injury 
Case. The full-day seminar drew 53 
attendees and covered a wide range of 
topics, including jurisdiction, compara- 
tive fault, damages, and ethics. In 
addition to the seminar, the committee 
continued its practice of presenting 
speakers at meetings. Committee mem- 
ber Nathaniel G.W. Pieper spoke on 
recent developments in cruise ship law 
at the September meeting; Captain 
William B. Thomas of the U.S. Coast 
Guard gave a lecture on the implemen- 
tation of the Oil Pollution Act of 1990 
at the committee’s January meeting; 
and committee member Mark J. Buhler 
discussed yacht financing at the June 
meeting. 

Each of the committee’s four subcom- 
mittees worked hard throughout the 
year. The Ethics Subcommittee contin- 
ued its efforts to have Rule 4-7.6 of the 
Florida Rules of Professional Conduct 
amended so that Florida maritime law- 
yers again have the right to use the 
term “proctor-in-admiralty.” The Prac- 
tice Manual Subcommittee began an 
exhaustive review of the Bar’s Mari- 


time Law and Practice manual in 
contemplation of a new edition in 1994- 
95. The Parallel Organizations Sub- 
committee produced the nation’s first 
list of bar association admiralty com- 
mittees. Subsequently, contact was 
made with every committee on the list. 
Finally, the Certification Subcommit- 
tee began studying the impact that the 
elimination of the admiralty designa- 
tion program will have on Florida 
maritime lawyers as well as the public. 

The past year was particularly note- 
worthy because it saw the return of the 
Proctor-in-Admiralty, the committee’s 
semi-annual newsletter. This year’s is- 
sues were produced with the help of 
students from the University of Mi- 
ami’s Maritime Law Society, and a 
long, fruitful relationship is envisioned 
between the committee and the society. 

During the year the committee also 
was engaged in a number of other 
projects. In particular, it explored the 
feasibility of cooperating with other 
maritime entities, such as the Seafar- 
ers’ House in Port Everglades, the 
MAST Academy in Key Biscayne, and 
the Maritime Arbitration Board in Mi- 
ami; moved ahead to produce an article 
for the Bar Journal outlining the key 
differences between admiralty and non- 
admiralty practice; continued work on 
a reception, now set for the 1994 an- 
nual meeting, celebrating the commit- 
tee’s 40th anniversary; and reviewed 
at length the question of whether and 
under what circumstances the commit- 
tee should file amicus briefs. 

Finally, the committee’s leadership 
strove throughout 1992-93 to improve 
communications within the committee. 
For the first time in the committee’s 
history, itemized agendas were circu- 
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lated before each meeting and detailed 
minutes were distributed after each 
meeting. The result was a noticeable 
improvement in attendance and par- 
ticipation in committee activities. 


RosBert M. JARvIS 
Chair 


Lawyer Advertising 


The Standing Committee on Adver- 
tising is charged with three primary 
responsibilities under Rule 15-2.2: the 
review and evaluation of lawyer adver- 
tisements and direct written communi- 
cations to prospective clients, the 
development of an advertising hand- 
book for dissemination to the member- 
ship, and recommendations to the 
Board of Governors for amendments 
to the lawyer advertising rules con- 
tained in subchapter 4-7. 

During this past year, the committee 
has continued to emphasize member- 
ship education on the rules. Committee 
staff has participated in CLE presenta- 
tions and has made a number of 
appearances before local bar associa- 
tions to discuss the rules. In addition, 
the committee’s professional staff re- 
sponded to approximately 5,700 
telephone calls. Staff has continued to 
monitor various publications for the 
purpose of notifying advertising mem- 
bers of the evaluation requirement 
under the rules. 

On April 1, 1993, the committee 
published a handbook on lawyer adver- 
tising and solicitation. This handbook 
is approximately 225 pages and con- 
tains a narrative discussion of the 
advertising and solicitation rules, sam- 
ple advertisements and direct mail 


letters, and a digest of significant rule 
interpretations. The handbook is avail- 
able to members free of charge by 
contacting committee staff. Coinciding 
with the release of the handbook, the 
committee has begun a regular infor- 
mational column in The Florida Bar 
News to update the membership on the 
rules and the committee’s interpreta- 
tion of them. The committee’s review 
and evaluation of advertisements and 
direct written communications to pro- 
spective clients which began on April 
1, 1991, has continued uninterrupted. 
To date, the committee has received 
approximately 13,500 submissions. The 
types of submissions received have been 
wide ranging, with the highest volume 
of submissions falling within the fol- 
lowing categories: direct written 
communication—4,966; yellow pages— 
4,316; newspaper—1,461; and tele- 
vision—1,128. 

Two rule amendments suggested by 
the committee were adopted by the 
Florida Supreme Court, effective Janu- 
ary 1, 1993. One amendment expands 
the description of an exempt advertise- 
ment by permitting an exempt ad to 
specify any area of law the attorney 
practices, regardless of whether the 
attorney is designated or certified in 
that area. The second amendment 
authorizes the Board of Governors to 
establish the amount of the review fee 
which must accompany a submission. 
The board in February 1993 voted to 
set the review fee at $50, effective 
March 1, 1993. 

Despite its education efforts, the com- 
mittee remains concerned that the 
membership’s level of compliance with 
the filing requirement is less than 
substantial. In an effort to raise the 
membership’s level of compliance, the 
committee continues to notify indi- 
vidual attorneys in writing of the need 
to file when it learns that a required 
filing has not been made. In addition, 
the committee has begun to refer to the 
Bar’s Lawyer Regulation Division for 
possible discipline, those attorneys who, 
after being repeatedly requested to file 
or to provide the committee with infor- 
mation substantiating advertising 
claims, fail to do so after a reasonable 
period of time. 

The committee expresses its thanks 
to Jeff Garvin, who served as chair 
from the committee’s inception through 
December 1992. His leadership in guid- 
ing the committee and its review 


program was superb and should not 
go unrecognized. 

The committee views its primary 
function as one of assistance to attor- 
neys seeking to advertise. Members 
are encouraged to direct any questions, 
comments, or suggestions to Bar staff 
at (904) 561-5780. 


Cart D. PATTERSON 
Chair 


Agricultural Law 


As of March 30, 1993, three meetings 
were held by the committee. Topics 
included proposed legislation and 
changes that have been made to fed- 
eral and state law related to agricul- 
ture, activities of the University of 
Florida’s Agricultural Law Extension 
Program, agricultural law issues en- 
countered by committee members and 
review of the Agricultural Law Com- 
mittee by the Program Evaluation 
Committee of the Board of Governors 
pursuant to Standing Board Policy 5.10 
(h)(3). At each meeting, guest lecturers 
addressed a variety of topics. 

The fall meeting was held at the 
Florida Farm Bureau headquarters in 
Gainesville. Guest lecturer Dr. Rod 
Clouser of the Food and Resource Eco- 
nomics Department, University of 
Florida, presented a seminar which 
addressed public policy dilemmas gen- 
erated by Florida’s rapid growth. This 
was of special interest to committee 
members representing agricultural 
clients in rapid growth areas. Botanist 
David Hall, Gainesville, spoke during 
the committee’s winter meeting on the 
delineation of Florida wetlands. Dr. 
Hall’s seminar included color slides as 
well as live plant specimens used for 
delineating wetlands. Following his pres- 
entation, the committee was apprised 
of the ongoing efforts of the Program 
Evaluation Committee to consider sun- 
set or merger of the Agricultural Law 
Committee into an existing Florida Bar 
section or committee. 

The spring meeting was held at the 
Buck Island Ranch/MacArthur Agro- 
Ecology Research Center in Lake Pla- 
cid. The committee was briefed on the 
joint activities of the ranch and the 
Archbold Biological Center in develop- 
ing and implementing programs of 
mutual benefit to the environmental 
and agricultural communities. At this 
meeting, committee members also dis- 


cussed the Program Evaluation 
Committee’s recommendation to per- 
mit the continued existence of the 
Agricultural Law Committee as a sepa- 
rate committee with its own identity 
for another year. 

Plans are tentatively under way to 
address commodity or property issues 
of interest to committee members at 
the final meeting of the 1992-93 year. 

The Agricultural Law Committee pro- 
vides a unique forum where members 
with diversified, and at times conflict- 
ing, interests concerned with agricul- 
ture can meet under the umbrella of 
The Florida Bar. Knowledge gained 
from such a forum enables committee 
members to understand the nuances 
of commodity, environmental, labor, 
and property issues of interest to vari- 
ous elements of the agricultural 
community and the membership. We 
encourage nonmembers to attend our 
meetings. 


MICHAEL T. OLEXA 
Chair 


Annual Meeting 


The Annual Meeting Committee has 
carried out its responsibilities of plan- 
ning and implementing the activities 
for the 1993 Florida Bar convention. 
The committee met a number of times 
during the period of July 1992 to March 
1993 to make decisions regarding the 
annual meeting. The majority of meet- 
ings were held at the Walt Disney 
World Dolphin so that committee mem- 
bers could meet with the hotel staff, 
as well as view the facilities. 

A concern of the committee this year, 
as in recent years, has been the declin- 
ing attendance at the convention. After 
meeting with President Alan Dimond, 
the committee decided on several new 
initiatives. This will be the first “tie- 
less” convention, so as to encourage 
attendance and promote a more casual 
atmosphere. Secondly, a very low reg- 
istration fee was enacted for new Bar 
members to acquaint them with the 
many Bar activities and to encourage 
future participation. 

The plans are well laid for a success- 
ful 1993 summer convention. The 
committee has planned a diverse 
agenda, with something for everyone. 
Another new feature is special pro- 
grams for spouses and children so that 
this year’s convention is one the entire 
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family will enjoy. 


CECELIA BONIFAY 
Chair 


Aviation Law 


The past year has brought chal- 
lenges and new opportunities for the 
Aviation Law Committee. As the year 
began, we received word that the Pro- 
gram Evaluation Committee was 
considering the elimination of our com- 
mittee, or merging it into an existing 
section. Declining membership was 
cited as the concern. Our committee 
was successful in demonstrating that 
while small in numbers, our committee 


The committee will 
work toward 
establishing 
aviation law 
certification 


deals with a highly specialized area 
that necessitates the existence of a 
separate committee. In addition, we 
were extremely successful in recruiting 
new members for the coming term. I 
am pleased to report that at the Febru- 
ary 11 meeting of the Program 
Evaluation Committee it was recom- 
mended that our committee continue 
in its present form. 

Many of our members participate in 
The Florida Bar designation program. 
Our committee was involved in the 
debate over the future of the designa- 
tion plan. While the consensus of our 
committee was in favor of continuing 
the current designation plan, we re- 
spect the decision of the Board of 
Governors for a complete phase-out of 
the designation plan. The Board of 
Governors is seeking to expand and 
enhance the board certification plan, 
and it is a goal of our committee to 
work toward establishing aviation law 
as a new area of certification. 


Our committee met on three occa- 
sions during the past year. Our 
committee’s primary goal is education 
of our members, and we were fortunate 
to have many excellent speakers over 
the past year. We were addressed by 
Raymond Veatch, an attorney with the 
Office of the Assistant Chief Counsel 
of the Federal Aviation Administra- 
tion; Dr. Eugene J. Colangelo, M.D., 
on the topic of medical evidence in 
aviation law; John E. Faulk, retired 
NTSB administrative law judge; avia- 
tion attorney Cecile Hatfield; and 
William R. Johnson, A.A.E., manager 
of the Florida Department of Transpor- 
tation Aviation Department. We also 
toured the air traffic control facility 
located at Tampa International Air- 
port. Aviation is a major industry in 
Florida, and the Aviation Law Com- 
mittee looks forward to continuing to 
serve the Bar as a resource in this area. 

As chair, I want to thank my co- 
chairs, Eilon Krugman-Kadi and Bar- 
bara Curtis, and our Bar liaison, Connie 
Stewart. 


Epwarp M. Boortu, JR. 
Chair 


Board of Legal 
Specialization 
and Education 


The most significant accomplish- 
ments of the Board of Legal Specializa- 
tion and Education during the 1992-93 
year have included the successful 
launch of a public awareness campaign 
on board certification, a movement to 
expand our program into new law prac- 
tice areas, and the initiation of a critical 
evaluation of our exams and testing 
procedures. The BLSE also was in- 
volved with the Program Evaluation 
Committee in an in-depth study of the 
designation program. 

On January 18, 1993, the first adver- 
tisement on board certification 
appeared in Time magazine. Soon there- 
after, ads appeared in People, 
Newsweek, and the major Florida busi- 
ness journals. Articles have appeared 
in several daily newspapers, public 
service announcements have aired; and 
a speakers’ bureau has been estab- 
lished. Our message has been that 
“board certification provides the public 
with one means of choosing a lawyer 
with specialized skills and experience, 
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while adding an element of confidence.” 

To monitor the effectiveness of the 
campaign, an 800-number was fea- 
tured to provide additional information 
about the program. Over a two-month 
period, approximately 200 calls were 
logged by certification staff and most 
callers received a Board Certified Di- 
rectory and an informational pamphlet. 
The BLSE believes certification bene- 
fits both the members of our Bar and 
the public and every effort will be 
made to continue this campaign. 

Another project is the review of our 
certification exams and testing proc- 
esses. This task has required a 
herculean effort from each of the seven 
certification committees. Committee 
members have worked diligently to 
prepare exam specifications for their 
areas which will provide a blueprint 
for future exams. A testing consultant 
is assisting in this effort. 

The movement to study and ulti- 
mately recommend the phase-out of 
the designation plan has created a 
renewed interest in expanding certifi- 
cation into new areas. A rule 
amendment to add appellate practice 
was filed with the Supreme Court of 
Florida in February 1993. The BLSE 
has also approved the areas of immi- 
gration and naturalization and health 
law. Committees are currently working 
to draft standards for these areas. 
Additionally, we are studying propos- 
als for adoption law, bond law, and 
juvenile law. We are proud of the 
momentum to develop new fields and 
intend to persevere. 

We believe we have made tremen- 
dous progress this past year. Board 
certification has always been an impor- 
tant and honorable objective. The 
significance of this achievement is now 
being acknowledged and it is the board’s 
goal to advance the awareness of the 
program in the most professional and 
effective way possible. As always, we 
welcome your comments. 


MICHAEL L. HASTINGS 
Chair 


Civil Procedure Rules 


The year marked a return to a more 
normal schedule of activities as the 
year after a four-year “cycle” report to 
the Florida Supreme Court. The Su- 
preme Court adopted in large part the 
committee’s recommendations, accept- 


ing proposed changes in a number of 
rules. Some important examples of the 
amendments approved, although not a 
complete list, include changes to allow 
service of pleadings and papers by 
facsimile (Rule 1.080); to allow a party 
to set a case management conference 
on reasonable notice (Rule 1.200); to 
clarify that the party requesting a 
videotape copy of a deposition must 
bear the cost of that copy (Rule 
1.310(b)(4)(D)); and to require timely 
service of opposing affidavits before the 
day of a hearing on a motion for 
summary judgment (Rule 1.510(c)). At 
the same time, the court rejected pro- 
posed rules on service by mail, and 
amendments to Rules 1.490 (masters), 
1.491 (child support enforcement), and 
1.630 (extraordinary remedies). 

The committee met three times: at 
the annual meeting in June 1992, in 
September 1992, and at the midyear 
meeting in January 1993. 

In June, the committee considered 
proposed changes in the offer of judg- 
ment rule, Rule 1.442, but decided to 
table the matter to observe how courts 
were construing the existing rule. This 
action was somewhat prescient as the 
Supreme Court repealed the existing 
rule shortly thereafter, and adopted 
the procedural portions of F.S. §768.79 
(1992). In October, the court called 
upon the committee to consider a new 
rule of procedure relating to offers and 
demands for judgment, which “may be 
helpful in facilitating the application 
of the statute.” Accordingly, a subcom- 
mittee is actively considering this 
matter. 

The June meeting also saw the com- 
mittee, by a vote of 39-16, favor 
adoption of separate family court rules. 
A proposed amendment to Rule 1.100(b) 
(2) to set a timetable for filing of 
memorandum of law in support of and 
in opposition to motions was soundly 
rejected by the committee on a 48-2 
vote. An amendment to subsection (b)(3) 
of the same rule to require good-faith 
conferences of counsel prior to filing 
nondispositive motions, similar to the 
good faith requirements in federal 
courts, did receive approval in concept. 
The committee also approved proposed 
Rule 1.431(i) that a court “may” allow, 
upon proper instructions, jurors to take 
notes during trial and to use those 
notes during deliberations. 

At the September meeting, the com- 
mittee rejected a proposed amendment 


to Rule 1.510(c) that would have re- 
quired notice of a hearing on a motion 
for summary judgment to be served at 
least 20 days before the date of the 
hearing. Subcommittees were estab- 
lished to explore rule changes that 
would allow the issuance of subpoenas 
by attorneys and on the subject of the 
reporting of mediation results to the 
judge. 

In January, the committee approved 
in concept a proposed amendment to 
Rules 1.410 and 1.351 to authorize 
issuance of a subpoena by an attorney. 
Turning to new business, the commit- 
tee debated the issue of costs of 
deposition transcripts. A subcommittee 
was appointed to consider whether a 
rule change was appropriate. A sub- 
committee was also created to consider 
a rule clarifying whether the filing of 
a motion for protective order stays the 
discovery in question. 

The Civil Rules Committee contin- 
ued in the past year to be well attended 
by enthusiastic members dedicated to 
the process of improving and refining 
the Rules of Civil Procedure which 
govern our everyday practice. It was a 
privilege and pleasure to chair the 
committee. 


Stuart H. SINGER 
Chair 


Civil Trial 
Certification 


The Civil Trial Certification Com- 
mittee is charged with the responsibil- 
ity of administering The Florida Bar 
Civil Trial Certification Program. The 
committee has completed an extremely 
busy and productive year. Major pro- 
jects included: 

¢ Review of Applications for Certifi- 
cation and Recertification—The 
committee reviewed 106 applications 
from attorneys seeking civil trial certi- 
fication. There were 89 applicants who 
were seeking permission to take the 
March 1993 examination and 17 appli- 
cants who took and passed the March 
1992 examination, but who had not 
previously submitted their applications. 
Every application was thoroughly re- 
viewed by at least two committee mem- 
bers, each of whom independently veri- 
fied the applicant’s substantial 
involvement in civil trial law, comple- 
tion of the required number of trials, 
completion of CLE certification credits, 


and peer review references. Any appli- 
cations questioned by the individual 
reviewers were scrutinized by the en- 
tire committee. 

¢ Preparation and Administration of 
Examination—Seventy-two applicants 
sat for the March 1993 examination. 
Six examination questions were pre- 
pared by board-certified lawyers or law 
school professors. The entire commit- 
tee reviewed every question and model 
answer. Moreover, an individual mem- 
ber of the committee was assigned to 
“take” each designated question to see 
if it could be completed in the allotted 
period of time. Comments from the 
committee were relayed to the attor- 
neys who drafted the questions and, 
in some case, the questions were sub- 
stantially revised before the examina- 
tion was administered. As of the date 
of this report, the questions are being 
graded by the attorneys who prepared 
the question and answer key. The re- 
sults will then be submitted to the 
committee for final grade review. 

¢ Analysis of Examination Content— 
The committee recognizes the extraor- 
dinary difficulty in developing and 
administering an examination that will 
successfully identify those lawyers who 
have the experience and ability in the 
civil trial process that distinguishes 
them from the lawyer who casually 
deals in the area. The committee’s 
greatest challenge is to objectively evalu- 
ate the intangible qualities which good 
trial lawyers possess. The committee 
has been reviewing and modifying the 
examination content for several years. 
The committee’s goal is to minimize 
traditional substantive law questions 
in order to focus on trial and pretrial 
issues that an experienced trial lawyer 
should be able to manage, regardless 
of unique trial experience. Addition- 
ally, the committee is working with 
Dr. Sue Legg to develop testing and 
grading procedures that will improve 
test validity and reliability. 

¢ Proposed Changes in Civil Trial 
Certification Standards—The commit- 
tee has undertaken an exhaustive 
review of the Standards for Civil Trial 
Certification and has proposed a change 
in the definition of a “civil trial”; a 
change relating to recertification of 
certified lawyers who have become ju- 
dicial officers; and a change relating 
to recertification of lawyers who have 
been certified for a period in excess of 
14 years. The recommended changes 
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have been submitted to the Board of 
Legal Specialization and Education for 
further review. 

I am grateful to all of the members 
of this hard-working committee: Vice 
Chair Howard Ross, Robert Bergin, 
John Buso, Michael Colgan, Douglas 
Morford, and John Romano. The com- 
mittee had at least six meetings and 
many conference call meetings. John 
Buso contributed enormously to the 
examination preparation and Howard 
Ross took the major responsibility for 
preparing the recommended changes 
in the standards. The entire committee 
is especially appreciative of the efforts 
of our Florida Bar coordinator, Cheryl 
Parry. 


JEFFREY MICHAEL COHEN 
Chair 


Clients’ Security Fund 


Continuing the trend of recent years, 
the Clients’ Security Fund will pay out 
in fiscal year 1992-93 amounts in ex- 
cess of that which it received. Although 
approved claims in the 1992-93 fiscal 
year are down from the record-setting 
1990-91 fiscal year, reserves will again 
have to be utilized to pay approved 
claims. 

The restriction placed on compensa- 
tion to victims for the 1991-92 year 
continues in effect. Under the plan 
adopted by the Board of Governors, the 
first $10,000 of each claim would be 
paid upon approval with any balance 
remaining on the claim to be placed in 
a pool to be distributed on a pro rata 
basis from any funds available. This 
allocation on claims in excess of $10,000 
would occur at the end of the fiscal 
year and would utilize the funds re- 
maining after payment of the initial 
$10,000 of the claim until the entire 
amount allocated for Clients’ Security 
Fund payouts has been depleted. 

Over one-half of Clients’ Security 
Fund funding will come from reserves. 
The total fund balance as of March 31, 
1993, which includes current alloca- 
tions to the Clients’ Security Fund, as 
well as total reserves is $1,327,234. 
As can easily be seen, the balance in 
the reserve fund is being diminished 
rapidly. This trend is expected to con- 
tinue. Through March 31, 1993, 237 
claims have been made against the 
fund for fiscal year 1992-93, with 58 
claims already being approved for pay- 
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ment. The total dollar amount of 
payments recommended for payment 
by the committee at October and Feb- 
ruary meetings totalled $815,777. In 
an effort to maintain the Clients’ Secu- 
rity Fund on a fiscally sound basis, the 
Board of Governors is incrementally 
increasing the annual allocation to the 
Clients’ Security Fund from Bar mem- 
bers’ dues. In an effort to stem the 
seemingly ever-rising tide of claims, 
the committee forwarded to the Board 
of Governors a so-called “payee notifi- 
cation rule.” The payee notification 
rule provides that when an insurer 
pays a claim in excess of $5,000 and 
forwards its check to someone other 
than the insured, the insurer will pro- 
vide notification to the insured of its 
having paid a claim. It is hoped that 
the number of claims arising due to 
forged endorsements on checks can be 
reduced. Additionally, if the existence 
of a forgery is brought to light in a 
more timely fashion, a claim against 
the drawee bank may be preserved in 
favor of the insured (claimant) result- 
ing in no loss to the insured and no 
claim on the fund. 

Several states already have such a 
payee notification rule in effect. The 
results which have been obtained in 
reducing the number of claims based 
on forged endorsements of insurance 
checks has been remarkable. Because 
of the pronounced reduction in claims 
to client protections funds, the commit- 
tee believes such a rule should be in 
effect in Florida. A number of other 
states which currently do not have 
such a rule are considering implement- 
ing one. 

Besides investigating and consider- 
ing claims, and the formulating and 
forwarding to the Board of Governors 
for consideration the payee notification 
rule, the committee drafted a rule of 
confidentiality covering its operations. 
Because of the passage of the amend- 
ment to the Florida Constitution last 
fall, which may have caused the pro- 
ceedings of the Clients’ Security Fund 
to become public, a new rule of confi- 
dentiality was prepared by the 
committee, approved by the Board of 
Governors, and ultimately promulgated 
by the Florida Supreme Court. Pursu- 
ant to the newly promulgated rule, the 
deliberations and reports of the Clients’ 
Security Fund Committee remain con- 
fidential, which the committee believes 
is beneficial to claimants and accused 


attorneys alike. 

With the increased allocation of dues 
into the fund and the loss prevention 
measures which the fund has already 
recommended and is considering, I be- 
lieve the Clients’ Security Fund can 
continue to be fiscally sound. It will, 
therefore, be able to continue to fulfill 
its very lofty goal of service by the Bar 
to the public. 


JAMES A. PILON 
Chair 


Code and Rules 
of Evidence 


The committee again had a success- 
ful year performing its multiple tasks 
of preserving the Evidence Code and 
educating the Bar on the code’s various 
provisions. Instrumental in this task 
were the committee’s vice chairs, Robert 
Doyle, V. Tanner-Otts, and Judge Hugh 
Hayes. 

With regard to educating the Bar, 
the committee again provided mem- 
bers of the Bar with the most com- 
prehensive update on the Code and 
Rules of Evidence. The seminar for the 
second year was chaired by Robert 
Doyle, who did another outstanding job 
in assembling entertaining, as well as 
informative, speakers. The seminar was 
titled Merging Theory and Practice 
and the speakers and topics were Bill 
Wagner, The Art of Evidence; Professor 
Michael H. Graham, Expert Wit- 
nesses—The Legal Theory; Herman 
Russomanno, Expert Witnesses—The 
Practice; Jeanne Trudeau Tate, Evi- 
dence in Arbitration—Getting It in and 
Keeping It Out in Arbitration; Justice 
Gerald Kogan, Ethics in Evidence; 
Judge Claire K. Luten, Character and 
Reputation Evidence; Michael R. 
Josephs, Computer Graphics and Other 
Demonstrative Evidence; and Charles 
W. Ehrhardt, Evidence Law Update. 

This year, as in the past, the Code 
and Rules of Evidence Committee has 
taken a reactive role in monitoring 
possible changes to Florida’s Evidence 
Code. The committee has reviewed all 
pending legislation and, where neces- 
sary, provided input to the various 
committees of the Florida Legislature. 
Overall this legislative session had 
very little impact on the Florida Evi- 
dence Code. 

The committee heard testimony from 
various members of the public, Bar, 


and the Attorney General’s Office with 
reference to proposed changes in the 
Evidence Code. 

The committee, with the help of 
Justice Harding, completed a project 
of updating Chs. 90 and 92 of the 
Florida Statutes. Pursuant to Arts. V, 
VI, and IIA of the Florida Constitution, 
it is required that the Supreme Court 
approve all changes in the Evidence 
Code. The last such approval took place 
in 1986. This year, for the first time 
since 1986, The Florida Bar has pre- 
sented a petition to the Florida 
Supreme Court asking approval for all 
changes which have occurred over the 
last six years within the Evidence 
Code. It is expected that the Supreme 
Court will approve that petition in the 
near future. 

I wish to thank all members of the 
Code and Rules of Evidence Committee 
for their support and active participa- 
tion. 


GEorRGE E. TRAGOS 
Chair 


Computer Law 


The Computer Law Committee is in 
the middle of an active year. Our major 
goal for the coming year will be to 
increase our membership so that we 
can expand the informational and sub- 
stantive computer law activities of our 
committee. This includes continued us- 
age of our Computer Mediation Project, 
which provides mediation rules appli- 
cable to technology-related disputes as 
well as a list of mediators who are 
familiar with computer law issues and 
who have been trained in dispute reso- 
lution techniques. 

We are also creating additional meth- 
ods of informing attorneys, judiciary, 
press, and technology-related busi- 
nesses of our activities. Vice Chair 
Jordan Camenker has been instrumen- 
tal in finalizing contact lists for general 
education about the Computer Media- 
tion Project and the increased 
distribution of our newsletter. 

David Ellis has edited three newslet- 
ters this year. The committee has made 
a commitment over the past several 
years to increase the awareness of 
practitioners and business people in 
computer-related industries as to com- 
puter law issues and the current and 
changing legal trends. In addition, 
David published an article in the Bar 


Journal regarding intellectual prop- 
erty issues. This was in addition to 
Buzz Wilson’s informative article on 
“Software Piracy Litigation” which ap- 
peared in the Journal. 

Tim Morell and the committee have 
put together a seminar focusing on 
computer litigation issues to be put on 
at the annual meeting. Over the past 
several years our committee has co- 
sponsored seminars with the Practice 
Management and Technology Section 
that primarily dealt with general com- 
puter-related issues. This year’s 
seminar will be a little more advanced 
and deal with more substantive issues. 
We are also in the planning stages for 
a National Institute on Computer Law 
in 1994 to be cosponsored with the 
American Bar Association. 

As always, our meetings include open 
forum discussions of legal issues. As 
any practitioner knows, when you are 
dealing with a rapidly developing and 
changing substantive area of law, these 
practical and informative discussions 
are an invaluable tool for advancing 
the experience and knowledge of our 
members. 

These are only a few of the ongoing 
projects that our committee has under- 
taken. All of these projects can use 
additional assistance, guidance, and 
wisdom. We look forward to a produc- 
tive and active 1993-1994 year. 


CHRISTOPHER K. CASWELL 
Chair 


Consumer 
Protection Law 


The scope and function of the Con- 
sumer Protection Law Committee is to 
study Florida’s consumer protection 
laws and to strengthen them where 
necessary, and to consider means 
whereby the consumer public and the 
Bar will become better informed about 
the laws which protect them. 

The committee’s primary project for 
Bar year 1992-93 resulted from the 
aftermath of Hurricane Andrew. The 
committee, to ensure that the citizens 
affected by the devastating hurricane 
were informed about their legal rights 
when seeking consumer-related assis- 
tance, aided the various relief agencies 
in providing pro bono legal advice. 

The committee has also continued 
to support and enhance the Florida 
Call-A-Law program since its inception 


in 1990. The program is a collection of 
recorded messages on a variety of basic 
legal topics such as divorce, wills, land- 
lord and tenant laws, and consumer 
credit that the public can access with 
a push-button telephone by calling (904) 
561-1200. The topics are designed to 
provide the citizens of Florida with 
basic legal information, to inform the 
public of their legal rights and respon- 
sibilities, and to educate the public 
when an attorney should be consulted. 

The committee, along with various 
Bar sections and committees, con- 
stantly updates the tapes in order to 
provide the most current information 
on Florida’s laws, and is always seek- 
ing to expand the program to include 
new topics that are of concern and 
interest to the public. This year the 
committee, with the help of various 
sections, attorneys, and consumer agen- 
cies, added the following new topics: 
automobile lemon law; discrimination 
in employment opportunities; The Flor- 
ida Bar Fee Arbitration Committee; 
Florida Guardian Ad Litem Program; 
immigration law; legal and binding 
contracts; living wills; personal injury; 
rights of the disabled; and sexual har- 
assment. 

This year the committee appointed 
a Call-A-Law Subcommittee, chaired 
by John Napolitano, to develop means 
by which the program can be more 
accessible to everyone. Some of the 
areas of focus included seeking ways 
to increase funding to implement a 
toll-free line and expanding publicity 
of the program. 

The committee also focused its ef- 
forts on assisting the Office of the 
Attorney General in updating the Flor- 
ida Administrative Code, Rule II. Much 
of the committee’s work has been done 
by its subcommittee, chaired by Treena 
Kaye. 

Other activities the committee has 
undertaken include preparing articles 
for the Bar Journal and presenting an 
annual CLE program. This year’s CLE 
seminar, entitled “Winning Ways in Con- 
sumer Protection Law,” proved popular 
and very informative. The program, 
chaired by Ken Nolan, featured a vari- 
ety of topics designed to introduce, 
reacquaint, update, and broaden a prac- 
titioner’s understanding of specific 
areas of consumer law as well as issues 
arising as a result of Hurricane An- 
drew. 

The committee will continue to moni- 
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tor, strengthen, and support those laws 
that protect Florida’s consumer public. 


KENNETH S. HOFFMAN 
Chair 


Continuing 
Legal Education 


The CLE Committee has had one of 
its most productive years in memory. 
With the commitment of past Presi- 
dent Ben Hill, President Alan Dimond, 
and President-elect Pat Seitz to select- 
ing their CLE chairs as chair-elect in 
advance of their term as president- 
elect, the transition has been very 
smooth and allowed the committee to 


The committee 
established 
framework to create 
its first long range 
plan to help Florida 
Bar CLE 
programming and 
publications move 
into the 21st 
Century 
get off to a running start. The chair- 
elect obtains valuable insight for his 
or her term at the helm, and provides 
valuable input to the current chair. 
We hope that President-elect Desig- 
nate Bill Blews and future presidents- 
elect will continue this policy, which 
allows for long range planning stability 

and efficiency. 

Particular commendation goes to the 
CLE Chair-elect Joel Bronstein for his 
support and guidance this year. Pat 
Seitz and Joel will continue in the 
tradition begun by Ben Hill and his 
CLE chair, Bob Panoff. 

Commendation for yeoman’s work 
by the following project chairs, vice 
chairs and their project committees 
goes to: Tom Smith, for work on the 
review, revision, and updating of 
current CLE policies and the consid- 
eration of all issues needing CLE policy 
adoption or amendment; Joel Bron- 


stein for a new trial cosponsorship 
arrangement which was passed by the 
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committee and approved by the Board 
of Governors and has gone into effect; 
Tom Hall, chair, and Gerry Damsky, 
vice chair, for innovative ideas and 
simultaneous transmission of CLE pro- 
gramming (We are proud that the first- 
ever simultaneous satellite program 
was a joint project of the Government 
Lawyer Section and the Labor and 
Employment Law Section.); Jim Meyer 
for the revision of CLE programming 
materials; Joel Bronstein for improv- 
ing staff functions vis-a-vis the CLE 
Committee, sections, and programming; 
Ben Kuehne, chair, Marion Radson, 
vice chair, for recognition of speakers, 
authors, and sections; Bob Wells, chair, 
Lorraine Dempsey, vice chair, for is- 
sues relating to section representatives’ 
meetings; Ruth McMahan, chair, John 
Slaughter, vice chair, for speaker train- 
ing; Ruth McMahon, chair, Gerry 
Reynolds, vice chair, for the expansion 
and improvement of the speaker evalu- 
ation database; Ruth McMahon, chair, 
Joe Grohman, vice chair, for utilization 
of prior program outlines; Bob Wells, 
chair, Jane Estreicher, vice chair, for 
methods to improve continuity of sec- 
tion reps.; Ruth McMahon, chair, Joel 
Bronstein, vice chair, for work on the 
causes of course cancellations; Terry 
Connor, chair, Jane Estreicher, vice 
chair, for increasing speaker and author 
diversity and their work on the issues 
referred by President Dimond from the 
Special Committee for Gender Equal- 
ity in the Profession; Ted Estes for 
revision of the speaker evaluation form 
and the monitoring of evaluations; Jan 
Majewski, chair, John Slaughter, vice 
chair, for advanced CLE programming; 
Harry W. Dahl, Sr., for reviewing the 
checklist of points for program chairs; 
Ruth McMahon, chair, Jan Majewski, 
vice chair, for a questionnaire for CLE 
users; Marion Radson, chair, Cather- 
ine Lannon, vice chair, for work on 
service by section representatives and 
alternates on separate subcommittees 
and voting issues; Martin Garcia, chair, 
Sarah Bohr, vice chair, for work on 
consideration of the circumstances un- 
der which there should be free 
attendance at CLE programs; Mari- 
anne Hurd-Nation for work on the 
possible sale of outside publications at 
CLE programs; Warren L. Franz, chair, 
Gerry Damsky, vice chair, for develop- 
ment of a training program for new 
CLE Committee members which will 
be implemented at the June annual 


meeting; and Patrick L. Imhof for work 
on use of recycled paper for CLE bro- 
chures. 

Much thanks and appreciation also 
goes to the subcommittee vice chairs 
to whom these project committees re- 
ported: Tom Smith, Special Projects; 
Bonnie Roddenberry, Quality; Ben 
Kuehne, Programs; Bill Davell, Long 
Range Planning; and Judge Martin 
Kahn, Publications. Thanks to Bill Dav- 
ell, a former chair of the CLE 
Committee, we had the first long range 
planning retreat, to which all past CLE 
chairs are invited, in April. The frame- 
work has now been established for the 
CLE Committee to create its first long 
range plan to help Florida Bar CLE 
programming and publications move 
into the 21st Century. 

Other accomplishments by the CLE 
committee include increased utiliza- 
tion of brochures and delivery of 
brochures through The Florida Bar 
News. Out-of-state members may now 
receive copies of brochures through 
utilization of the Bar’s 800 number, 
which is a much more cost-efficient 
manner than including the broehures 
in every issue of the News. Perhaps as 
a result of the recent lean years and 
our belt tightening, CLE has had its 
best financial performance in its his- 
tory. We thank BOG Budget Chair- 
elect Scott Baena for his kind com- 
ments in the March 1 Florida Bar 
News about “the outstanding perform- 
ance” and “highly profitable CLE 
operations” this year. The committee 
looks forward to a successful 1993-94 
Bar year under the leadership of Chair- 
elect Joel Bronstein. 


JOHN EDWARD ALLEY 
Chair 


Coordinating 
Committee on 
Technology 


The Coordinating Committee on Tech- 
nology, which consists of lawyers and 
judges with extensive experience in the 
application of technology to law, con- 
siders its primary goal to be the 
coordination of technology among sec- 
tions by review of products applicable 
to several sections. This year the com- 
mittee has looked at a number of 
products and proposals in various 
stages of development. These range 


from such products as cases, treatises 
and forms on computer-readable me- 
dia, such as disks and CD’s, to such 
concepts as computer networks to link 
lawyers, courts, and databases. 

The committee’s other goals include 
the following: encourage minimum stan- 
dards for software applicable to law; 
meet with high level executives of 
vendors concerning their plans for tech- 
nological products for Florida lawyers 
so that our input can be on the front 
end, rather than after product develop- 
ment. We continued dialogue begun 
last year with WordPerfect Corpora- 
tion and other major vendors of 
technical products; work with various 
courts and clerks in the possible shar- 
ing of technological resources with 
lawyers; encourage creation of a Flor- 
ida Bar network and legal database; 
and assist the Bar in technology mat- 
ters as needed or requested. 

Quickly advancing technology is bring- 
ing more proposals to the Bar than 
ever before. The committee will con- 
tinue to work with sections and the 
Florida courts in reviewing these pro- 
posals to avoid duplication and to 
encourage coordination. 


JAMES W. MaRrtTIN 
Chair 


Criminal Certification 


This is a watershed year for criminal 
certification, with more than 200 mem- 
bers of the Bar now proudly displaying 
their recognition as board-certified crim- 
inal trial and appellate lawyers. The 
criminal certification credential has 
become a meaningful mark of distinc- 
tion of lawyers practicing criminal law. 
The committee is developing standards 
to professionalize the criminal certifi- 
cation process. The committee saw 
progress on the following goals and 
objectives in its continuing effort to 
develop a more effective certification 
testing process: 

1) We are working toward an exami- 
nation which best tests the skills, 
knowledge, and competence of criminal 
law specialists. This includes improv- 
ing and standardizing the certification 
examination. We have developed a 
model for designing the test to meet 
the purposes of certification. 

2) We have refined and revised the 
information given to applicants de- 
scribing the contents of the examina- 


tion. 

3) We are identifying potential appli- 
cants for criminal certification and we 
have proposed a program to actively 
recruit those lawyers. 

4) We are developing a more 
comprehensive set of standards which 
will educate applicants and members 
of the public about the certification 
process. 

5) We are still engaged in discussion 
about the difficult issue of whether a 
one-time only “grandfather” provision 
should be implemented. 

6) We have found that continued 
consultation with other area certifica- 
tion committees in order to brainstorm 
ideas and methods have led to improve- 
ments in the certification process. 

7) Last year, The Florida Bar, to- 
gether with the Florida Association of 
Criminal Defense Lawyers, sponsored 
a highly successful criminal certifica- 
tion review course, which will continue. 

The Criminal Certification Commit- 
tee is doing its part to provide a 
meaningful certification process for Flor- 
ida lawyers which we believe will 
provide opportunities for the public to 
make educated choices when selecting 
lawyers. 


BENEDICT P. KUEHNE 
Chair 


Criminal 
Procedure Rules 


The 1992-93 Criminal Rules Proce- 
dure Committee finalized and submit- 
ted to the Supreme Court and the 
Board of Governors a number of sub- 
stantive rule changes. The committee 
was unable to comply with the require- 
ment for a proposed rule dealing with 
the issues addressed in McCoy v. State 
(vacation of plea agreement) and 
Corbett v. State (replacement of judge 
during trial in capital cases, 3.700), 
which has again been referred to the 
subcommittee and will be a part of the 
next year’s committee assignment. 

The substantive changes recom- 
mended by the committee affect the 
following rules: Rule 3.133 (pretrial 
probable cause determination), 3.692 
(expungement), 3.986 (judgment and 
sentence), and 3.987 (post-conviction 
relief). 

The amendment to Rule 3.133 will 
conform the rule to the time limits set 
forth in County of Riverside v. McLaugh- 
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lin, 111 S. Ct. 1661, 114 L. Ed. 2d 49 
(1991). 

The Supreme Court approved the 
committee’s proposed amendments to 
Rule 3.986, Forms Related to Judg- 
ment and Sentence. The approved 
changes are: 

1) Form for judgment: Addition of a 
signature line required by F.S. 
§921.241. 

2) Form for charge, costs, and fees: 
Increase in amount to be paid into 
Crimes Compensation Trust Fund re- 
quired by Ch. 92-107, Laws of Florida. 

3) Form for sentencing: Addition of 
checkoff paragraph imposing manda- 
tory minimum sentence for violation 
of F.S. §775.0875. 

There is a pending amendment to 
add let execution issue to the Restitu- 
tion Order, 3.986(g). 

The substantive change to Rule 3.692 
included the requirement that the peti- 
tion must be accompanied by a 
certificate of eligibility issued to the 
petitioner by the Florida Department 
of Law Enforcement. This rule change 
was caused by a change in F.S. 
943.0585-943-059. This change includes 
changes to forms contained in Rule 
3.989. 

The committee also appeared before 
the Supreme Court in regard to the 
proposed changes to Rule 3.987, deal- 
ing with post conviction relief. The 
changes included excluding (b), (c), (d), 
(e), (h), relettering and adding (h) Newly 
discovered evidence, and (i) Changes 
in the law that would be retroactive. 

On September 2, 1993, the commit- 
tee submitted a proposed change to 
Rule 3.191(a)(2) at the request of then 
State Attorney Janet Reno. The pro- 
posed change adds the phrase serving 
upon the state attorney a pleading 
entitled Demand for Speedy Trial. 

The Supreme Court has requested 
the committee to propose a rule 
addressing discovery relevant to expert 
testimony in the penalty phase of capi- 
tal trial. Burns v. State. 


JUDGE AMY STEELE DONNER 
Chair 


Eminent Domain 


The Florida Bar Eminent Domain 
Committee accomplished a number of 
activities this year, all of which are 
squarely aimed at developing the sub- 
stantive law of condemnation and 


4 


facilitating our collective goal of prompt 
determination of full compensation for 
affected property owners. Thus, the 
work of the committee focused on im- 
proved communication among mem- 
bers, the judiciary, and the broader 
eminent domain community of public 
officials, land owners, and experts. 

This year our communications im- 
proved with the inauguration of a 
committee newsletter principally de- 
voted to practice issues and professional 
news and views. It provided a forum 
for constructive and humorous feed- 
back from the members of the judiciary 
fresh from condemnation jury trials. 
The committee addressed many topics 
of substantive law this year, including 
acquisition of contaminated properties, 
access, and inverse condemnation. Com- 
mittee meeting time was also devoted 
to determining appropriate committee 
procedures for legislative requests, 
studying alternative uniform orders 
on discovery, and trial preparation in- 
cluding the distribution of several 
uniform pretrial orders which have 
been utilized in various circuits. In 
addition, the committee received pre- 
sentations on legislative and budgetary 
news from the Florida Department of 
Transportation, as the principal con- 
demning authority of the state. 

Expert witnesses provided the com- 
mittee with a peek into the future of 
condemnation with presentations on 
the effects of growth management- 
concurrency requirements on real es- 
tate valuation and the use of computer- 
enhanced graphic imaging for condemna- 
tion litigation. 

Many committee members commit- 
ted their best professional efforts to 
bring The Florida Bar and the eminent 
domain community of Florida not only 
its first newsletter, but also the publi- 
cation of the Florida Eminent Domain 
Practice and Procedure, 4th Ed., Sup- 
plement (1992). Committee volunteers 
are editing uniform jury instructions 
at the request of the Supreme Court 
Committee on Standard Jury Instruc- 
tions in Civil Cases. This effort 
exemplifies the vital work of the Emi- 
nent Domain Committee. 

A very busy year of firsts culminates 
with the June meeting, which tradition- 
ally provides members with a year-end 
legislative update. The majority of the 
meeting, however, is devoted to parent 
tract questions without answers, with 
the stated intention of providing com- 
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mittee members a forum for depthful 
dialogue on this often-complex issue. 
A luncheon featuring Chief Judge Loren 
Smith, U.S. Court of Claims, Washing- 
ton, D.C., will conclude the year. 

The continuing vitality and produc- 
tivity of the Eminent Domain Commit- 
tee is the result of collective diligence 
and professional commitment to excel- 
lence. 


KARLA FOREMAN WRIGHT 
Chair 


Equal Opportunities 
in the Profession 


The purpose of the Committee on 
Equal Opportunities in the Profession 
is to identify and resolve discrimina- 
tion within Florida’s legal community 
by increasing hiring and advancement 
opportunities for minorities; improving 
minorities’ bar exam passage rate; and 
serving as a clearinghouse for opportu- 
nities and concerns of minorities who 
practice law in Florida. 

During its second year as a standing 
committee of The Florida Bar, the 
committee was involved in a number 
of projects and issues of concern to all 
members. The committee, along with 
a number of voluntary minority bar 
associations and interest groups, sup- 
ported an amendment to the Rules 
Regulating The Florida Bar proscrib- 
ing discriminatory practices by 
attorneys based on race, ethnicity, gen- 
der, religion, national origin, disability, 
marital status, sexual orientation, or 
age. Following much deliberation by 
the Board of Governors, the amend- 
ment was approved and filed with the 
Supreme Court of Florida in January 
1993. 

The committee also sought approval 
and funding of the Minority Stipend 
Program (MSP) proposal, submitted to 
the Board of Governors during our first 
year as a standing committee. The 
program is designed to improve bar 
examination passage rates of minority 
law school graduates by providing fi- 
nancial aid during the period immedi- 
ately prior to taking the bar examina- 
tion. The program was developed to 
provide the graduates with a living 
expense stipend and funds to take a 
bar review course. 

At its April meeting, the Board of 
Governors approved a modified version 
of the MSP proposal. Funding for the 


MSP was obtained from The Florida 
Bar Foundation which placed two con- 
ditions on its approval of funding: 1) 
that the program be limited to African- 
American law school graduates; and 
2) that the funds be used toward the 
cost of bar review courses “whose pur- 
veyors agree to provide a reasonable 
match with the Foundation’s funds 
toward the goals of the program.” 

The board’s Ad Hoc Committee on 
the Minority Stipend Program, which 
reviewed the MSP proposal, made sev- 
eral recommendations that were 
approved by the board. The recommen- 
dations included the appointment of a 
MSP committee to “pursue further 
grants and endowments. . . to include 
other minorities,’ and “to empower 
such committee to seek a further grant 
from The Florida Bar Foundation to 
conduct a study to determine whether 
minorities other than African-Ameri- 
cans likewise suffer from a dispropor- 
tionate failure rate on the Florida bar 
examination... .” 

Another area of focus this year con- 
cerned the recruitment and retention 
of minority law students and faculty 
by Florida’s law schools. With the as- 
sistance of Bar President Alan T. 
Dimond, the deans of each of the state’s 
law schools were advised of the Bar’s 
desire to assist in increasing minority 
law student enrollment and faculty 
retention. It is the hope of the commit- 
tee that opening a line of communica- 
tion between the Bar and the law 
schools will enable a forum to be estab- 
lished to exchange ideas and concerns 
about minority law student and faculty 
recruitment and retention. 

In an effort to increase and ensure 
hiring and advancement opportunities 
for minority lawyers, the committee 
submitted to the Board of Governors a 
proposed resolution which seeks to es- 
tablish minority hiring goals for 
corporations and law firms. The resolu- 
tion is modeled after a similar 
resolution implemented by The Bar 
Association of San Francisco in 1985, 
and the committee anticipates adop- 
tion by the board by year-end. 

The Third Annual Business Develop- 
ment Conference, held at the Walt 
Disney World Contemporary Resort 
from April 22-24, continued its steady 
growth and proved to be one of the 
more popular programs sponsored by 
the committee. A mainstay of commit- 
tee activities, the mission and objective 


= 


of the conference is to develop and 
enhance economic conditions for mi- 
nority lawyers by creating and 
expanding opportunities to serve as 
outside counsel to government agen- 
cies and private companies doing 
business in Florida. 

The conference was not only success- 
ful in providing economic opportunities 
for minority lawyers, but also it brought 
together members of voluntary minority 
bar associations throughout the state. 
Some of this year’s corporate partici- 
pants included Walt Disney World, 
Co., AEtna, Resolution Trust Corpora- 
tion, Federal Deposit Insurance 
Corporation, Burger King Corporation, 
MCI Communications Corporation, The 
Travelers Corporation, The Miami Her- 
ald, and many others. 

The committee will continue to strive 
to accomplish its goal of ensuring equal 
access for minority attorneys at every 
level of the legal profession, and it 
looks forward to working with the Bar 
in this endeavor. 


JOHN R. Marks III 
Chair 


Estate Planning and 
Probate Certification 


As always, the most challenging and 
time-consuming work of the Estate 
Planning and Probate Certification Com- 
mittee this year has been the 
preparation of the examination. 
Monthly committee meetings were held, 
many at different locations around the 
state. A five-hour “marathon” telephone 
conference call meeting in March was 
devoted to putting the final touches on 
the 1993 exam. The committee worked 
closely with University of Florida Law 
’ School Professor C. Douglas Miller. His 
hard work and knowledge as to the 
appropriate format for examinations 
were vital factors in compiling this 
year’s exam. 

The emphasis in preparing the exam 
was to test candidates for their practice 
ability, as well as technical knowledge, 
in applying statutory and case law im- 
pacting the administration of estates 
and trusts. All members of the commit- 
tee made a significant contribution to 
the preparation of the exam. In addi- 
tion to Chair Robert D.W. Landon II, 
the committee was comprised of Linda 
Chambliss, vice chair; Roger Isphor- 
ding; Dennis White; Gene Glasser; 


Lauren Detzel; and James Pressly. 
Louie Adcock, Jr., served as Board of 
Legal Specialization and Education liai- 
son. Kimberly Ann Kosch was Bar staff 
representative working with the com- 
mittee. 

A special effort was made this year, 
under the auspices of the BLSE, to 
produce a statement of the exam pur- 
pose, subject matter, and format. The 
statement provides a consistent guide to 
the nature and composition of the certi- 
fication exam. By adopting such a 
statement, continuity and consistency 
in the composition and degree of com- 
plexity of the exam will be provided as 
it is administered over the years.: In 
the preparation of this statement, the 
committee worked closely with Univer- 
sity of Florida Professor Sue M. Legg, 
who also worked with other certifica- 
tion committees in the preparation of 
similar statements. 

The recertification process required 
extensive work. Although no examina- 
tion is required for a certified lawyer 
to be recertified every five years, there 
is a significant “peer review” and “sub- 
stantial involvement” set of require- 
ments which is applied by the 
committee. 

As of March 29, 1993, 22 candidates 
had been approved to sit for the 1993 
examination. Six applications to sit for 
the exam had been denied for reasons 
including lack of substantial involve- 
ment and/or insufficient CLE hours. 

Of the 52 candidates who took the 
1992 estate planning and probate certi- 
fication examination, 29 passed and 
28 failed. As of March 1993, there were 
212 Florida Bar certified estate plan- 
ning and probate lawyers. 


RosBert D. W. LAnpon II 
Chair 


Federal 
Court Practice 


The Federal Court Practice Commit- 
tee is completing its second year of 
operation. The chair, Edward A. White, 
and vice chair, Barry R. Davidson, 
have conducted committee meetings 
in Orlando, Tampa, and Miami with 
the goal of improving relations be- 
tween the bar and the federal judiciary, 
and improving the timely disposition 
of federal cases. It has worked closely 
with the chief judges of the Northern, 
Middle, and Southern districts of Flor- 
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ida in an effort to secure input on 
matters of concern to the judiciary 
and, in turn, provide feedback to the 
courts on matters of concern to federal 
practitioners. 

Another goal of the committee is to 
achieve uniformity in standards of ad- 
missions, local rules, and federal court 
procedures throughout Florida. While 
uniformity in these rules has not yet 
been achieved, progress is being made. 

The committee consists of three sub- 
committees, one for each federal 
district. The present subcommittee 
chairs are Bruce Minnick, Northern 
District; Ed White, Middle District; 
and Barry Davidson, Southern Dis- 
trict. The subcommittee chairs are 
designated to tie in with the Florida 
Bar elected representatives to the 11th 
Circuit from each of the three Florida 
districts. The new subcommittee chair 
for the Northern District will be 
Charles T. Collette. Gerry Rose is the 
Florida Bar staff liaison. 

The committee membership consists 
of 59 Florida attorneys representing 
all facets of federal court practice, 
including judicial staff, federal prose- 
cutors, federal public defenders, and 
private attorneys representing various 
interests in federal court matters. Com- 
mittee meetings have always included 
open forum opportunities for presenta- 
tion of matters of concern to committee 
members. These have included the 
problems of variations between the 
local rules of the three districts, the 
new federal civil rules relating to dis- 
covery and, of course, the impact of the 
lack of judicial appointments to fill 
existing vacancies causing delays in 
federal judicial administration. In the 
Middle District, we have experienced 
an almost total stalemate in the pro- 
gress of civil cases. Various committee 
members have volunteered during the 
year to exert what pressure they might 
apply upon the Department of Justice 
to move judicial appointments forward 
and upon the U.S. senators involved 
to secure prompt senatorial hearings 
on the appointees. While progress has 
been made in filling vacancies, we still 
experience significant overloading of 
the federal system and lack of progress 
in civil cases. 

The next committee meeting will be 
held in conjunction with The Florida 
Bar Annual Meeting in Orlando. Chief 
Judge Gerald B. Tjoflat of the 11th 
Circuit Court of Appeals has agreed to 
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attend the meeting and address the 
committee. Judge Tjoflat has expressed 
interest in securing input from our 
committee to work toward resolving 
the problems of federal practitioners. 
Invitations have also been extended to 
Judge Norman C. Roettger, Jr., Judge 
John H. Moore II, and Judge Maurice 
M. Paul, the chief judges of the three 
federal districts, to attend this meeting 
and share their thoughts. 

During the past year, we were privi- 
leged to have as committee co-chairs 
Florida Bar President Alan T. Dimond 
and President-elect Patricia A. Seitz. 

While it is obvious to all of us who 
practice in the federal courts that 
change in the system can only be made 


A goal of the 
committee is to 
achieve uniformity 
in standards of 
admissions, local 
rules, and federal 
court procedures 
throughout Florida 


by the federal judges, we are gratified 
to have the opportunity the committee 
presents to address the courts on the 
concerns of Florida Bar members. 


EDWARD A. WHITE 
Chair 


Fee Arbitration 


In its ongoing efforts to improve the 
quality and effectiveness of the fee 
arbitration program, the Standing Com- 
mittee on Fee Arbitration focused its 
attention on proposed rule changes 
which would strengthen the overall 
program. The committee debated and 
considered an integrated set of pro- 
posed revisions to the fee arbitration 
rule as well as the Rules of Profes- 
sional Conduct, Rules of Discipline, 
Florida Standards for Imposing Law- 
yer Sanctions, and Rule 1.70, Rules 
Common to Mediation or Arbitration, 
of the Rules of Civil Procedures. Upon 
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completion of its work, the committee 
will present a proposal to the Board of 
Governors. The import of these pro- 
posed revisions is to increase voluntary 
participation in the fee arbitration pro- 
gram. 

The Standing Committee on Fee Ar- 
bitration continues to make progress 
in promoting the availability and utili- 
zation of the statewide program among 
the legal community, the judiciary, and 
the general public. Information about 
the program was supplied to partici- 
pants of the Circuit and County Judges’ 
Conferences and the New Judges’ Col- 
lege. The committee strives to increase 
the public’s awareness of the program, 
and to educate the public on how to 
avoid future fee disputes through con- 
sumer pamphlets and news releases. 

During the midyear meeting, the 
standing committee conducted an arbi- 
trators’ training session for circuit 
committee members. The session was 
videotaped for permanent use in train- 
ing members of the 20 circuit 
arbitration committees. The purpose 
of the training session was to provide 
practical advice and guidelines for both 
common and atypical situations that 
may be encountered when conducting 
an arbitration proceeding. The pro- 
gram also covered recent developments 
and changes in the program, preven- 
tion of delays and abuses in the 
arbitration process, file retention by 
circuit chairs, and further exploration 
of effective methods to increase attor- 
ney participation in the program. 

As difficult economic times affect 
clients and attorneys, the potential for 
conflict and friction over billing and 
services will likely continue to increase. 
The Bar’s success in operating a fair 
fee arbitration system can greatly in- 
crease the public’s confidence in our 
legal system, which is necessary for the 
system to operate effectively. By imple- 
menting the arbitration system, the 
Bar has relieved the disciplinary branch 
of the burden of fee complaints and, at 
the same time, provided a viable forum 
for attorneys and clients to settle fee 
disputes expeditiously and inexpen- 
sively. The standing committee is 
dedicated to making this system an 
effective alternative dispute mechanism 
in order to achieve these important 
objectives. 


Hat K. LITcHFOoRD 
Chair 


Journal and News 
Editorial Board 


The Florida Bar Journal and News 
Editorial Board is pleased to report 
that during the 1992-1993 term, the 
Editorial Board has continued to meet 
its obligations to the Bar and public 
by providing quality articles and fea- 
tures for publication in the Journal 
and News. The Editorial Board, com- 
posed of lawyers with a broad and 
impressive background in law, writing, 
publishing, editing, and teaching, has 
worked closely with the Journal and 
News editorial staff toward producing 
two of the finest Bar publications in 
the United States. Through the excep- 
tional work of the staff, the Journal 
and News continued to improve and 
build upon their previous success. This 
success is reflected in the overwhelm- 
ingly positive comments from Bar 
members and in the numerous inquir- 
ies from the Bar publications of other 
states concerning Journal and News 
policies and format. 

As part of its ongoing responsibility 
to meet the educational needs of the 
Bar and public, the Editorial Board 
planned and implemented its fifth le- 
gal writing seminar, held in conjunction 
with the annual meeting of the Bar in 
June in Orlando. The focus of the 1993 
seminar, organized by Editorial Board 
Vice Chair Cliff Shepard, is Writing 
with Appeal: Effective Legal Writing, 
which includes presentations by Jus- 
tice Gerald Kogan, Judge Jacqueline 
Griffin, Judge Gary Farmer, and Nancy 
Wear. 

The Editorial Board also has adopted 
procedures to improve the Bar News, 
including the addition of a new re- 
porter, more color, new headlining, and 
other improvements. A further achieve- 
ment of significance was the establish- 
ment of a new advertising policy, under 
the expert guidance of Advertising Com- 
mittee Chair Marzi Kaplan. The new 
policy, approved by the Board of Gover- 
nors, provides that “the Journal and 
News will accept all advertising that 
otherwise is in keeping with the publi- 
cations’ standards of ethics, legality 
and propriety, so long as such advertis- 
ing is not derogatory or demeaning.” 
The new policy also provides a proce- 
dure to segregate and identify all 
classified advertisements of a political 
or ideological nature under a “miscella- 
neous” heading with markings 


indicating a “paid advertisement,” as 
well an appropriate disclaimer of nonen- 
dorsement. 

In addition, to encourage publication 
of quality articles, the Editorial Board 
also continued the Barbara Sanders 
Memorial Writing Award, whereby cash 
awards are made available to authors 
of articles published in the Journal. A 
Screening Committee, chaired this year 
by Tammy Fields, produced a list of 
finalists from the articles, and the 
Final Judging Committee, chaired by 
Deborah Smoot, designated the win- 
ners. 

The Editorial Board and the Journal 
and News editors and staff have en- 
joyed working with President Alan 
Dimond and the Board of Governors 
and look forward to working with Presi- 
dent-elect Pat Seitz in the upcoming 
year. 


RALPH A. DEMEO 
Chair 


Judicial 
Administration, 


Selection and Tenure 


The Judicial Administration, Selec- 
tion and Tenure Committee continued 
its tradition of addressing through its 
subcommittees significant issues af- 
fecting the judiciary. 

The Subcommittee on Judicial Elec- 
tions and Merit Selection and Tenure 
of Trial Judges (chaired by Pat Wright 
and Jim Minix) began a review of 
alternatives to merit selection, the im- 
pact of at-large election of trial judges 
in Florida, and the reasons for legisla- 
tive rejection of a merit selection 
proposal. Additionally, this subcommit- 
tee made an examination of the 
minority and gender statistics of elected 
versus appointed judges in Florida, 
studied other states’ methods of select- 
ing trial judges, and collected 
information on judicial election and/or 
fundraising abuses. 

The Subcommittee on Funding of the 
Judiciary (chaired by Judge Robert 
Young) established a goal to determine 
the appropriate method of funding the 
constitutional responsibilities of the 
court system, which should not be 
subject to the whims of budget politics. 
Additionally, the subcommittee pre- 
pared a report on judicial compensation, 
which was furnished to legislative, ju- 


diciary, and Bar leaders. 

Upon JAST’s request, the author of 
the report, Tom Elligett, and I solicited 
the Legislative Committee of The Flor- 
ida Bar’s recommendation to the Board 
of Governors to approve as a legislative 
priority position an increase in state 
judicial salaries consistent with the 
report’s recommendations ($133,600— 
the amount paid federal district court 
judges—for Florida’s Supreme Court 
justices, with other levels of the judici- 
ary increased substantially as well). 
The Board of Governors unanimously 
adopted the recommendation. 

The Subcommittee on Judicial Per- 
formance (chaired by Jay Cohen) began 
a review and consideration of judicial 
performance evaluations, evaluation of 
applicants for merit selection or reten- 
tion, peer review, and Bar judicial 
polls. Judge Michael Salmon, the 
author of the Florida Bench/Bar Com- 
mission’s recommendation on judicial 
peer review, addressed the committee 
and fielded questions. 

The Subcommittee on Specialization 
of Judges (chaired by Judge Dennis 
Alvarez) began looking into whether 
judges should be specialized in their 
assignment. Considerations included 
ways to determine specialization, e.g., 
CLE training and years of judicial or 
legal experience in a field. Addition- 
ally, the subcommittee began consider- 
ing whether being a member of The 
Florida Bar for five years should be the 
only requirement for being a trial judge 
or whether there should be others. 

The Subcommittee on Bench/Bar Com- 
mission Recommendations (chaired by 
Judge Barry Stone) was delayed in its 
work while awaiting the release of the 
commission’s report in February. Nev- 
ertheless, the subcommittee immedi- 
ately began considering the significant 
recommendations of the commission 
affecting the judiciary and not within 
the job description of other subcommit- 
tees, including suggested changes in 
the judicial nominating commission pro- 
cess and a substantial revamping of 
the Judicial Qualifications Commis- 
sion. Additionally, JAST was kept 
advised of significant legislation affect- 
ing judges and proposed changes to the 
Canons of Judicial Ethics through the 
able assistance of Florida Bar staff 
person, Vicki Russell. 


MIKE JONES 
Chair 


Judicial Evaluation 


The Board of Governors of The Flor- 
ida Bar has approved a model judicial 
evaluation procedure to supplement 
the longstanding model judicial poll 
procedure. The procedure is currently 
in place in one circuit—the 12th Cir- 
cuit—and plans are moving forward for 
the adoption of the procedure in other 
judicial circuits in Florida. 

The confidentiality rule was success- 
fully approved by the Supreme Court 
and ensures the evaluation results will 
remain confidential. The committee is 
currently developing an evaluation pro- 
cedure for the appellate courts. 


JuDGE Bossy CAROL W. GUNTHER 
Chair 


Judicial Nominating 
Procedures 


The Judicial Nominating Procedures 
Committee coordinated a number of 
activities designed to carry out its 
purpose of assisting the judicial nomi- 
nating commissions and the governor 
in discharging their respective duties 
under Fla. Const. Art. V, §II. These 
activities included a chairs’ training 
session, a rules convention, and a JNC 
institute, all coordinated by the insti- 
tute chair, county Judge Bill Overton. 
The chair’s training session provided 
practical tips on issues which come 
before the JNC. Representatives of the 
attorney general’s office, the state 
courts administrator’s office, and the 
governor’s office participated. At the 
rules convention, the JNC’s amended 
their uniform rules, primarily to cor- 
rect technical inconsistencies. The JNC 
institute focused on the nuts and bolts 
of the JNC process from the creation 
of the vacancy to the appointment by 
the governor and included a mock in- 
terview of four judicial applicants. 
Substantial discussion also occurred 
at the institute regarding the possible 
application of the Americans with Dis- 
abilities Act to the JNC’s and their 
operation. 

A subcommittee headed by Ava Dop- 
pelt and Vice Chair Jay White 
undertook a project to determine the 
extent of improper outside influences 
which might affect the JNC process. 
The subcommittee’s initial actions were 
to develop a questionnaire to submit 
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to both commissioners and judicial ap- 
plicants seeking input as to any 
improper influence on the system which 
they have observed, including any in- 
fluence from politicians, patronage 
committees, judges, JNC commission- 
ers, the governor’s office, or bar 
associations. The results of the survey 
will dictate the next step. 

A new subcommittee, headed by 
Frank Strelec, has undertaken to re- 
write the uniform rules, with an eye 
toward making the rules of the circuit 
JNC’s and the district court of appeal 
JNC’s uniform. Input has been solic- 
ited from JNC commissioners regarding 
possible revisions. 

Revisions to Canon 7 of the Code of 
Judicial Conduct were proposed this 
year which would extend the campaign 
restriction on judicial candidates to 
judicial applicants as well. The com- 
mittee evaluated the proposal and 
provided its input regarding these 
changes to the Board of Governors. 

Committee members continued to 
provide mini orientations for new com- 
missioners around the state and are 
developing a videotape for use in the 
process. 

The committee considered recommen- 
dations from the Gender Bias Implemen- 
tation Committee regarding changes 
in the procedures and training of JNC’s 
to avoid gender bias. The recommenda- 
tions of the committee were, in large 
part, approved and adopted by the 
committee. 


WILLIAM D. PALMER 
Chair 


Juvenile Court Rules 


Substantial changes in the juvenile 
rules effective January 1, 1993, re- 
sulted from the normal four-year cycle 
last year. This year the committee has 
considered revisions necessitated by 
changes in substantive law. 

A joint subcommittee composed of 
members of the Juvenile and Appellate 
Court Rules committees has been ap- 
pointed to present proposed appellate 
rules for dependency and delinquency 
cases at the June meeting of both 
committees. 


Dorotny H. Pate 
Chair 


Law Related 
Education 


The Law Related Education Commit- 
tee is charged with promoting effective 
law related education programs in 
grades K-12 of Florida’s schools, with 
an emphasis on teaching young citi- 
zens respect for the legal system, and 
for people and their property. The com- 
mittee seeks to maintain and enhance 
the cooperative efforts of attorneys, 
educators, and law enforcement per- 
sonnel in the field of law related 
education in Florida. 

During the 1992-93 Bar year, the 
committee was involved in a number 
of projects and activities to develop and 
enhance law related education. The 
committee continued to support the 
activities of the Florida Law Related 
Education Association (FLREA), a non- 
profit corporation The Florida Bar 
helped establish in 1984, which con- 
ducts and coordinates law related 
education activities and programs state- 
wide. One of the main areas of support 
which the committee provided involved 
re-establishing an LRE investment pro- 
gram appropriation by the Florida 
Legislature. The program would pro- 
vide funds annually to serve as seed 
money in the development or expan- 
sion of local law related education 
initiatives. As a legislative priority of 
the Bar, the committee assisted in the 
lobbying effort before the legislature. 

Other activities of FLREA in which 
the committee provided assistance in- 
cluded developing a case scenario for 
the Florida Mock Trial Competition, 
which was done by committee member 
William Eble, and assisting in the 
establishment of a statewide LRE MEN- 
TOR program. Jo Rosner, director of 
the National MENTOR program in 
Seattle, Washington, along with 
FLREA offered training sites in several 
Florida counties to help attorneys and 
schools implement local mentor part- 
nerships. Additionally, the committee, 
the Bar, and FLREA continued to build 
a network of law related education 
supporters throughout the state by 
coordinating and distributing the 
FLREA L.E.A.R.N.-ing About the Law 
newsletter. 

The committee also continued to re- 
vise and update the Legal Guide for 
New Adults, a 20-page pamphlet that 
explains basic laws and one’s legal 
rights and responsibilities upon becom- 
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ing an adult. The pamphlet covers such 
topics as voting rights, jury duty, driv- 
ing privileges, drinking laws, consumer 
protection, and landlord/tenant laws. 
Funding for the pamphlet was pro- 
vided by the Florida Lawyers Associa- 
tion for the Maintenance of Excellence, 
Inc., and distribution was provided by 
The Florida Bar and the Department 
of Education to public high school sen- 
iors during Law Week. 

The committee also continued to fo- 
cus its effort on publishing articles for 
the Bar News and Journal. A joint 
project of the committee and FLREA 
currently in production is the publica- 
tion of a special law related education 
issue of the Journal in October 1993. 

Law related education programs help 
students learn their rights and respon- 
sibilities as citizens in our society. 
National studies have shown these 
programs also help reduce juvenile 
delinquency. Additionally, law related 
education programs provide a fun and 
inexpensive way for lawyers to be ac- 
tively involved in the community in a 
positive, productive way. The Law Re- 
lated Education Committee will 
continue to encourage support for and 
enhancement of law related education 
activities statewide. 


STEPHEN C. SHENKMAN 
Chair 


Lawyer 
Referral Service 


The Lawyer Referral Service Com- 
mittee has two missions. One is to 
monitor the operation of The Florida 
Bar’s Lawyer Referral Service, and the 
other is to monitor the operation of 
local Bar-sponsored referral services. 
To carry out these missions, the com- 
mittee accomplished the following: 

1) A lawyer referral workshop was 
held at the annual meeting in June 
1992 for LRS staff members. The work- 
shop was well-attended and several 
speakers gave tips on effective tele- 
phone communication and stress 
management. The newly prepared LRS 
Training Manual was distributed and 
reviewed with the attendees. The pro-~ 
gram also included an open discussion 
segment. The training manual was 
later distributed to all Bar-sponsored 
referral services which did not have a 
workshop representative. 

2) After many delays, the Polk 


te 


County Legal Aid Society’s LRS be- 
came an approved Bar-sponsored LRS. 
In addition, the Tallahassee Bar Asso- 
ciation started its own lawyer referral 
service and gained committee and 
Board of Governors approval for opera- 
tion. 

3) One of the goals of the committee 
this year was to expand the categories 
of law covered in the training manual 
prepared last year. Several new authors 
were recruited to develop new material 
and this updated information will be 
distributed to the local bar referral 
services. 

4) A subcommittee was created to 
explore LRS advertising, both by pri- 
vate services and by The Florida Bar. 
The committee prepared a survey of 
members of The Florida Bar LRS to 
determine their interest in contribut- 
ing a sum in addition to LRS dues to 
provide more staffing/WATS lines/ 
advertising for the service. The com- 
mittee will use the results of the survey 
to guide changes in the financial struc- 
ture of The Florida Bar LRS. 

5) The committee considered the new 
proposed ABA model rules on lawyer 
referral services and will make its 
recommendations to the ABA. 

6) Publicizing The Florida Bar LRS 
was also one of the goals of the commit- 
tee. In the March 15 edition of The 
Florida Bar News, a lengthy article 
featured the referral service and high- 
lighted its methods and successes. 

The committee thanks its staff liai- 
son and LRS supervisor Karen Kelly 
for her hard work, excellent followup, 
and cheerful attitude during this chal- 
lenging year. The committee welcomes 
comments from members for the im- 
provement of lawyer referral services. 


CYNTHIA R. WHITE 
Chair 


LOMAS 


The 1992-1993 year has been a busy 
one for the Law Office Management 
Advisory Service. With name recogni- 
tion of the service growing among 
attorneys, the increase in court- 
ordered LOMAS intervention in disci- 
pline cases, the desire of the current 
and incoming Bar administrations to 
have LOMAS help small firms improve 
their practices, growing requests from 
Bar-related organizations for presenta- 
tions and seminars, and a steady 


growth in telephone calls from Bar 
members, LOMAS staff is in a position 
to help more Bar members than ever. 
The Bar has approved the addition of 
a part-time clerical support person for 
the coming year to assist with the 
increased demand. 

Recognizing that videotapes are a 
cost-effective and popular method of 
providing information to Bar members, 
LOMAS is continuing to market its 
existing videotapes and investigate the 
development of new tapes in areas of 
interest to attorneys. The LOMAS vide- 
otape Maintaining a Trustworthy Trust 
Account, although nearly two years 
old, still sells very well. LOMAQ’ previ- 
ous videotape, Starting On Your Own, 
is also available to attorneys contem- 
plating beginning their own practices. 
In addition, LOMAS is developing a 
new videotape to assist attorneys with- 
drawing from existing associations, 
valuing their practices or portions 
thereof, and forming new business as- 
sociations on their own or with other 
attorneys. 

LOMAS continues to maintain its 
comprehensive library of current infor- 
mation on law office management to 
share with attorneys who call or other- 
wise consult with it. LOMAS’ computer 
database allows its staff instant access 
to thousands of articles on relevant 
topics, as well as a software directory 
of several thousand programs specific 
to law offices. And since so many 
attorneys have similar concerns, i.e., 
accounting/bookkeeping, automation, 
document retention, partnership agree- 
ments, etc., ready-made packets of 
information on these “hot topics” are 
accessible and continually updated for 
mailing. 

This year saw the completion of the 
long-awaited revised policy manual for 
law office personnel. LOMAS is pleased 
to report that the manual has been 
very well received and is greatly in 
demand by small and mid-sized offices. 
The policy manual has already sold 
more copies than anticipated. Nearly 
half of the purchasers buy the manual 
on disk. 

A new project for LOMAS is the 
approval for resale of selected ABA 
publications in the area of law practice 
economics and management. Florida 
Bar members will be able to purchase 
from LOMAS, at a discount from the 
ABA selling price, popular titles on 
such things as accounts receivable col- 


lection, of counsel agreements, 
marketing a law practice, and law 
office automation. The initial inven- 
tory was made possible by funds loaned 
from the Practice Management and 
Technology Section. 

LOMAS is getting more calls each 
month from attorneys who wish to 
start up their own practices (as of this 
date, 102 requests this year), and is 
responding to this interest in several 
ways. First, LOMAS has expanded its 
start-up packet for lawyers beginning 
new practices to include nearly 100 
pages on budgeting, cash flow, billing 
and collections, trust accounting, mar- 
keting, and automation. Working with 
this information as a base, LOMAS is 
also developing a handbook for small 
firms to provide basic practical infor- 
mation about setting up and managing 
a small law office. 

LOMAS continues to provide on-site 
consultations, with 25 taking place by 
the end of March. Of this number, 10 
were court-ordered consultations, when 
LOMAS was requested to intervene in 
an attorney discipline case in which 
the infraction could be traced wholly 
or in part to poor office management 
procedures. In addition, LOMAS is cur- 
rently receiving an average of 150 
telephone calls per week requesting 
information from LOMAS files and has 
filled to date nearly 400 orders for 
videotapes, reprints, and the policy 
manual. 

Once again, LOMAS was involved 
in the Bridge-the-Gap and Update of 
the Law for Legal Assistants. 


RayForD H. TayLor 
Chair 


Marital and Family 
Law Certification 


This has been a very busy year for 
the Marital and Family Law Certifica- 
tion Committee. About 25 applicants 
were tested in March. This year appli- 
cants had to file an application prior 
to taking the exam. 

The committee composed of Edna 
Elliott, vice chair, Stephen Cypen, 
David Korones, Renee Goldenberg, and 
Elliott Zisser worked hard to create a 
completely new exam. The committee 
was also instrumental in providing 
guidance to the Family Law Section 
in sponsoring a review course for the 
certification exam. The committee’s jobs 
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are to review and approve each appli- 
cation. Additionally, the committee is 
responsible for preparing, administer- 
ing, and grading the examination. We 
have invited Dr. Sue Legg of the Uni- 
versity of Florida to observe our grading 
to formulate consistency in grading 
procedures. 

The committee continues to work 
toward increasing interest in board 
certification while striving to maintain 
high standards of specialization. 
Martindale-Hubbell now recognizes 
board-certified lawyers in its ratings 
sections. 

I wish to recognize the staff at The 
Florida Bar who have been extremely 
helpful and patient in printing and 


The committee 
continues to work 
toward increasing 
interest in board 
certification and 
maintaining high 
standards of 
specialization 


| 


compiling the exam and making ar- 
rangements for places in which to give 
the exam. The committee’s efforts are 
richly rewarded when the board certifi- 
cation certificates are presented at the 
Family Law Section’s luncheon in June. 


ALAN J. RUBINSTEIN 
Chair 


Media and 
Communications Law 


Hurricane Andrew’s terrible winds 
and crashing waves not only caused 
millions of dollars in property damage 
and widespread human misery, but 
also created new questions for the 
media. At The Florida Bar’s 19th An- 
nual Media Law Conference, moderator 
Thomas R. Julin and a distinguished 
panel of First Amendment and journal- 
istic experts debated the issues raised 
by the hurricane’s furious wake. Did 
the media overstep its bounds? Should 
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journalists advise people they may be 
living in dangerous subdivisions as the 
storm’s fury is imminent? What law- 
suits against the media have been 
inspired by the hurricane? 

Media and Communications Law Com- 
mittee Chairs Alan Milledge, Dana J. 
McElroy, and Charles D. Tobin spear- 
headed this year’s conference, which 
attracted several hundred journalists, 
lawyers, judges, and educators to Mi- 
ami on February 27. For many years, 
the conference has received accolades 
as one of the best annual convocations 
of lawyers and journalists in the coun- 
try. 

Stuart News reporter Tim Roche’s 
refusal to reveal his confidential source 
(which resulted in his confinement for 
contempt), the media’s coverage of the 
judiciary, including the highly publi- 
cized battle between Chief Justice 
Rosemary Barkett and those seeking 
her removal, and the ongoing problems 
that journalists encounter in gathering 
information from government and the 
courts provided all the conference ses- 
sions much to debate. 

The workshops focused on topics such 
as Defamation: From Reporting to Ver- 
dict; News Gathering: Practical Legal 
Problems and Solutions in Gaining 
Access to Courts, Public Records and 
Public Meetings; Invasion of Privacy 
and Related Torts; “Dances With 
Wolves II” starring Tim Roche, the 
American Judicial System and a Cast 
of Thousands of Reporters; Maybe Your 
Editor Is a Space Alien—The Influence 
of Tabloids; and The Judiciary and the 
Media. 

Cable News Network correspondent 
Charles Jaco challenged the confer- 
ence’s luncheon session with his 
analysis of the post-cold war world 
order. The Soviet Union’s withering as 
a world super power has resulted in 
the United States assuming the posi- 
tion of a heavyweight boxer fending off 
numerous flyweight contenders, all of 
whom are armed with “knives and 
baseball bats.” Jaco, whose coverage 
of the war in the Persian Gulf was 
universally praised, told the crowd that 
the explosion which rocked the World 
Trade Center in New York on the 
afternoon before the conference sym- 
bolized the sea change in world affairs. 
Jaco, citing the William Lozano and 
Rodney King cases, reminded the par- 
ticipants that the unrest beyond 
America’s borders is paralleled by the 


threat of justice being “held hostage 
at the point of a gun.” 

Bar President Alan T. Dimond and 
Robert Rivas, chair of the Media 
Awards Committee, presented the Bar’s 
30th Annual Media Awards at the 
conference to The Miami Herald, the 
Ocala Star Banner, and, for the fifth 
consecutive year, WUSF-FM of Tampa. 
Each received a $1,000 scholarship to 
be presented to a Florida university or 
college of the recipient’s choice. 

Cosponsors of the conference included 
seven major media companies from 
throughout the state, 18 Florida law 
firms, and The Florida Bar. 

For the third consecutive year, the 
committee organized an intensive Work- 
shop for Practicing Journalists from 
November 12-14. The workshop was 
once again purposely limited to a small 
number of journalists who specialize 
in covering the legal system through- 
out the state. This year, 24 journalists 
participated in sessions organized by 
Workshop Committee Chair Paul D. 
Newnum and led by well-known law- 
yers and judges. The workshop focused 
on An Overview of the Legal Juvenile 
Justice System, Civil Litigation, Ac- 
cess to Public Records, The Appellate 
Process, Legal Research for Journal- 
ists, and Criminal Practice from Arrest 
to Appeal. In the final session, the 
reporters focused on the recent case of 
Gregory K, the 12-year-old who “di- 
vorced” his natural parents. Among 
those on the panel were the presiding 
judge, Judge Thomas Kirk, Jerri Ann 
Blair, who represented Gregory K, and 
the senior deputy court administrator 
for the Ninth Circuit Jim Booker, who 
handled the media gathered from 
throughout the country in an innova- 
tive and efficient manner. 

Newnum described the workshop as 
an opportunity to educate the reporters 
about how the system works on a 
practical, day-to-day, “this is the real 
world” basis. The dialogue between the 
reporters and the panelists proved chal- 
lenging, stimulating, and illuminating. 

Sponsors of the workshop were The 
Florida Radio and Television News 
Directors Association, The Florida Press 
Association, Brechner Center in Free- 
dom of Information, Florida Times 
Union, Florida Today, Miami Herald, 
Orlando Sentinel, St. Petersburg Times, 
Tampa Tribune, and the law firms of 
Giles & Robinson, P.A., Orlando, and 
Foley & Lardner. 


For the Bar’s annual meeting, the 
committee has organized for the second 
year a two-hour seminar on current 
developments on the First Amendment 
and the U.S. Supreme Court. Chaired 
by former Miami Herald general coun- 
sel Richard J. Ovelmen, the panel will 
feature several of the country’s leading 
First Amendment authorities. 


D. NEWNUM 
Chair 


Member Benefits 


The Member Benefits Committee has 
continued an ongoing review of all 
existing Bar benefits as well as review- 
ing new proposals. Last year, a new 
major medical insurance plan was im- 
plemented for members of The Florida 
Bar, their employees, and families. The 
committee has worked extremely hard 
at maintaining the quality of this new 
insurance program and is happy to 
report there will be no premium rate 
increase for the next billing cycle. 

New benefit programs recommended 
by the committee during the 1992-1993 
year include Penny Wise Office Products 
and Bay Resources, Inc., Computer 
Products and Services. 

The Member Benefits Committee con- 
tinues to receive numerous proposals 
from suppliers and vendors. Each pro- 
posal is reviewed to determine whether 
it meets the criteria of offering a bene- 
fit that is otherwise available to the 
general public. The committee negoti- 
ates, whenever possible, the best terms 
for members of The Florida Bar. 

I would like to thank all of the 
committee members who have given 
so freely of their time. Special thanks 
must be given to our staff repre- 
sentative, Michael Tartaglia. The com- 
mittee would welcome any new 
members so that the benefits program 
of The Florida Bar can continue to be 
a success. 


JosEPH A. DrVitTo 
Chair 


Military Affairs 


In the wake of Hurricane Andrew, 
Florida Bar members have once again 
risen above and beyond the call of duty 
in their assistance to servicemembers 
and their families throughout Florida. 

Following demobilization support of 


Desert Shield/Storm, active duty and 
reserve troops from the Persian Gulf, 
the newly renamed Military Affairs 
Committee set up a Hurricane Andrew 
Task Force in Miami under the direc- 
tion of John J. Copelan, Jr. In a joint 
support role with the U.S. Army and 
Air Force Reserve Officers, the task 
force delivered immediate legal serv- 
ices to servicemembers, active, retired, 
and reserve, and their families whose 
lives were affected by the devastation. 
The 174th Military Law Center, Coral 
Gables, provided both headquarters and 
personnel for disaster law/legal assis- 
tance. Under the direction of Fredrick 
J. Damski, the Military Affairs Com- 
mittee dedicated many, many hours to 
setting up legal assistance for 
servicemembers displaced by the hur- 
ricane. A heartfelt thank you is 
extended to all of those Florida Bar 
members working on Operation An- 
drew legal assistance. 

The January 1993 Military Assis- 
tance Legal Symposium in Miami, 
chaired by Robert Bell, featured a joint 
services approach and provided excel- 
lent materials. The keynote speaker 
was Major General John L. Fugh, the 
judge advocate general of the US. 
Army. Major General Fugh’s timely 
and thoughtful remarks concerning the 
impact of the downsizing and the chang- 
ing threat were well received. 

Helen Sundgren, immediate past 
chair of the Military Affairs Commit- 
tee, was honored at the symposium 
with the Clayton B. Burton Award for 
her dedicated and selfless service on 
behalf of The Florida Bar. 

The committee has strived to gain 
insight in the lessons learned from 
Hurricane Andrew, while continuing 
to concentrate efforts to support other 
endeavors, such as Operation Take- 
One, and Operation Consumer Protec- 
tion. 


JAMES W. Hart 
Chair 


Prepaid 
Legal Services 


The Prepaid Legal Services Commit- 
tee continues its efforts to raise the 
awareness of group legal services plans 
among members of The Florida Bar 
and of the general public. Toward this 
goal, the committee, in conjunction 
with The Florida Lawyers Legal Insur- 
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ance Corporation, will present a CLE 
seminar at the annual meeting. The 
seminar’s topics include the regulation 
of group legal services plans; opportu- 
nities and practical tips for individual 
attorneys who participate in them; and 
ethical considerations for participating 
attorneys. Speakers this June will in- 
clude the president of FLLIC and the 
present and immediate past chairs of 
the committee, each of whom are en- 
thusiastic about the chance to share 
their knowledge of group legal services 
plans. 

The committee, again in cooperation 
with FLLIC, participates in the semi- 
annual Bridge-The-Gap seminars. 
Presentations are delivered by a mem- 
ber either of the FLLIC Board of 
Directors or of the committee. Feed- 
back from the seminars’ attendees has 
been positive. 

Members of the committee comprise 
a speakers’ bureau designed to explain 
group legal services plans and are 
available for appearances at local bar 
meetings and before civic and other 
citizens’ groups. Details are found in 
trimonthly announcements, which ap- 
pear in The Florida Bar News. 

A new project of the committee is the 
production of a helpful brochure on 
group legal services designed for distri- 
bution to the consumer. 

The committee this year completed 
a comprehensive study of Ch. 9 of the 
Rules Regulating The Florida Bar and 
proposed changes have been submitted 
to the Board of Governors. 

A subcommittee, chaired by the 
Ronald P. Glantz, is examining the 
sunset review of Ch. 642, which is 
presently before the legislature. A re- 
port of its findings and conclusions 
will be given at the annual meeting. 


WILLIAM R. GARRETT 
Chair 


Professional Ethics 


The Professional Ethics Committee 
is charged with assisting Florida Bar 
members in resolving the ethical di- 
lemmas that arise in the everyday 
practice of law. Composed of 51 law- 
yers and judges experienced in a wide 
variety of practice areas, the commit- 
tee carries out this important task in 
a number of ways. 

The committee is probably best 
known for rendering formal written 


: 


advisory opinions that interpret and 
apply the Florida rules of ethics. The 
formal opinion process has been set 
up as a carefully crafted system of 
“checks and balances” to ensure that 
the committee’s opinions are a quality 
product based on a consensus of in- 
formed viewpoints. Opinions approved 
by the committee are initially printed 
in the Bar News as “proposed advisory 
opinions.” Bar members are invited to 
submit written comments on the pro- 
posed opinions. The committee carefully 
considers any comments. If a proposed 
advisory opinion is substantially 
changed as a result of comments re- 
ceived, the process starts anew—the 
revised opinion is published as a pro- 
posed advisory opinion, and comments 
are again invited. 

If no comments are received on a 
proposed opinion, or if the committee 
elects to stand by its original opinion 
notwithstanding comments, the opin- 
ion becomes a “final” opinion of the 
committee. Bar members, if any, who 
submitted comments are then informed 
of their right to petition the Board of 
Governors for review of that opinion. 
The board ultimately decides whether 
that opinion will be affirmed, modified, 
or withdrawn. Of course, the board 
may on its own motion review any 
opinion of the committee at any time. 

Six formal opinions have been pub- 
lished during the 1992-93 Bar year. 
These opinions are representative of 
the wide range of issues dealt with by 
the committee. Opinions were pub- 
lished concerning conflicts and 
confidentiality questions facing legal 
services organizations in Florida; con- 
flicts of interest that can arise in the 
context of HRS child support represen- 
tation; attorneys’ working relationships 
with public adjustors; the sending of 
unissued subpoenas to nonparties un- 
der Fla. R. Civ. P. 1.351; the interplay 
between the ethical duty of confiden- 
tiality and the cash-reporting require- 
ments of IRS Form 8300; and attorneys’ 
involvement with loans to personal 
injury clients for living expenses. 

All formal opinions are collected in 
Professional Ethics of The Florida Bar. 
This volume also contains the Florida 
Rules of Professional Conduct as well 
as a variety of indexes and cross- 
reference tables. Supplemented annu- 
ally, the book is available at a modest 
cost from the Bar’s Publications De- 
partment. The committee is presently 
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updating obsolete opinions. 

The Professional Ethics Committee 
also is charged with overseeing the 
informal written staff opinions ren- 
dered by the Bar’s Ethics Department 
attorneys. The committee chair and 
vice chairs receive copies of all staff 
opinions issued annually, and deter- 
mine which staff opinions should be 
reviewed by the entire committee for 
consideration as a formal opinion. 

One highly visible way in which the 
committee works to raise the ethical 
awareness of the membership is by 
sponsoring a two-hour CLE ethics semi- 
nar at the annual meeting each June. 
Many members have taken the oppor- 
tunity to meet their CLE ethics 
requirements by attending the PEC- 
sponsored event. 

The standing-room-only seminar has 
focused in the past on various ethics 
issues of interest to Bar members. 
Topics at this year’s seminar are Ethi- 
cal Questions for Government Lawyers 
and Lawyers Dealing with the Govern- 
ment and Protecting Yourself from 
Unethical Use of the Ethics Rules. 

In addition to its regular duties and 
responsibilities, the committee’s views 
frequently are sought by the Board of 
Governors, Bar sections and commit- 
tees, and other organizations that are 
confronted with ethics-related issues. 
The committee’s policy and practice is 
to accommodate these requests when 
it can be of legitimate assistance. 

In membership surveys, the ethics 
opinion process is regularly rated as 
the most desirable service offered by 
the Bar. The Professional Ethics Com- 
mittee is pleased with the confidence 
that Bar members have placed in it. 
Committee members are dedicated to 
maintaining a continued commitment 
to provide information and assistance 
to help members of The Florida Bar 
resolve the many ethics-related 
questions and problems that arise in a 
busy law practice. 


JuDGE THOMAS H. BATEMAN 
Chair 


Public Relations 


The Public Relations Committee had 
a very active and productive year fos- 
tering highly visible projects intended 
to enhance the image of lawyers and 
the legal profession. In addition to 
meeting three times during the year 
as a full committee, the two subgroups 


of the committee met three times each 
by telephone conference call. 

The committee was extensively in- 
volved in designing and implementing 
the Board of Legal Specialization and 
Education’s (BLSE) public promotion 
campaign regarding The Florida Bar’s 
certification program. On behalf of the 
BLSE, the Public Relations Committee 
devised a request for proposals and 
assisted in the selection of the advertis- 
ing agency that would handle the 
account for the BLSE. (Although only 
BLSE revenues were being used to 
fund the campaign and not dues from 
the general membership, Board of Gov- 
ernors’ policy requires Public Relations 
Committee involvement and recommen- 
dations to the board.) The highly 
successful campaign featured advertis- 
ing in magazines and public service 
announcements on radio and television. 

In an effort to enhance the credibility 
of the legal profession and foster com- 
plete and accurate reporting of legal 
issues, the Public Relations Committee 
designed and distributed Reporter’s 
Guide: Contacts for Legal Information. 
The booklet, distributed free of charge 
to all newspapers, radio stations, and 
television stations, contains the con- 
tact persons for sections, committees, 
Board of Governors, voluntary bar as- 
sociations, and Florida Bar staff. 

A joint Florida Bar-Florida Medical 
Association partnership was forged in 
a public service campaign regarding 
living wills. The Florida Bar produced 
two 30-second television spots, a 60- 
second radio spot and a full page adver- 
tisement for newspapers emphasizing 
the usefulness of having a living will. 
A toll-free number was reserved for the 
three-month campaign. Callers received 
a living will form, health care surro- 
gate designation form, and a pamphlet 
prepared by the Health Law Section 
titled “Health Care Directives.” They 
also received information from the medi- 
cal association. The purpose was to 
provide a genuine public service to 
consumers, help break down communi- 
cation barriers between lawyers and 
doctors, and foster goodwill among the 
general population regarding lawyers 
as people who care about others and 
their community. A news conference 
featuring the presidents of The Florida 
Bar and the Florida Medical Associa- 
tion launched the campaign. 

Another public service spot that was 
released during the year pertained to 


jury service. The spot was aired as a 
public service on stations throughout 
Florida. It also won a golden Addy 
award as the best public service spot 
in the Miami area. 

A consumer pamphlet on filing com- 
plaints regarding the unlicensed 
practice of law written by the Standing 
Committee on UPL was reviewed and 
approved by the Public Relations Com- 
mittee and recommended to the Board 
of Governors for publication. The Board 
approved the pamphlet. 

The committee continues work on 
devising a booklet on disaster prepar- 
edness for lawyers and another booklet 
regarding legal rights of consumers 
following a disaster. 

The committee also worked on an 
attorney-client relations plan that 
would feature a partnership with the 
American Bar Association, The Florida 
Bar, voluntary bar associations, and 
other related organizations. The thrust 
of the program would be to improve 
attorney-client relations through good 
public relations. Many malpractice 
suits would be avoided if communica- 
tions were simply improved. 

Sponsorship of various media public 
service/public affairs programs were 
also considered. Bar staff, at the urging 
of the committee, developed pattern 
speeches approved by the committee 
on topics of interest to legal consumers 
and the general public. The materials 
were sent to bar leaders and voluntary 
bars to encourage them to foster direct 
communications with the public. The 
pattern speeches deal with lawyer bash- 
ing, why the Supreme Court regulates 
the legal profession, and how the disci- 
plinary system works. 

A very special thanks goes to Vice 
Chair Anita Bock of Miami who worked 
very diligently in organizing the com- 
mittee and responding to members’ 
concerns. Also, special recognition 
should go to Michael Coniglio of Tal- 
lahassee and Alan Fields of Palatka, 
who chaired the subgroups of the com- 
mittee. 

Next year’s chair will be Raquel 
Matas of Miami and Board of Gover- 
nors member. Raquel has been very 
involved in the work of the committee 
and will extend its good works on 
behalf of the members of The Florida 
Bar. 


Ky Kocu 
Chair 


Public Utilities 


The mission of the Public Utilities 
Law Committee is “to gather and dis- 
seminate information, share expertise, 
and advise the Bar on the legal, techni- 
cal and economic issues related to 
regulated utilities providing electric, 
gas, water, wastewater, and telephone 
services.” 

In conjunction with our mission, on 
April 29 the committee presented a 
CLE course, Environmental Issues in 
Utility Sitings. This was organized by 
member Diane Kiesling of Tallahassee 
and the panel was composed of na- 
tional and state experts in the field. 

The committee spent much of the 
year in discussions concerning whether 
it would be advantageous for the com- 
mittee to merge with the Administra- 
tive Law Section. Although many of 
the committee members have adminis- 
trative practices, many do not, and 
consider themselves either civil practi- 
tioners or corporate counsels with an 
emphasis on utility law. Therefore, 
although the majority felt comfortable 
joining the Administrative Law Sec- 
tion, a few did not. However, it 
appeared that even these last few did, 
at some time or other, deal with admin- 
istrative agencies and everyone 
appreciated the advantages of the 
change. The advantages to the merger 
were the additional resources available 
to publicize the committee, and to re- 
ceive assistance with our CLE 
presentations. 

At the midyear meeting in January, 
Steve Pfeiffer, chair of the Administra- 
tive Law Section, spoke to the commit- 
tee on the ramifications of the merger. 
Dale DeHart, from The Florida Bar, 
then spoke on the procedure that would 
be followed for the merger to take 
place, if the Board of Governors voted 
approval at its February meeting. The 
committee then voted unanimously to 
merge with the Administrative Law 
Section. The merger was approved by 
the Board of Governors on February 
11, and will be effective on July 1, 
1993. 


Mary DENISE BRYANT 
Chair 


Real Estate 
Certification 


The Real Estate Certification Com- 
mittee is charged with reviewing and 
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approving all applications for real es- 
tate certification and preparing, 
administering, and grading the exami- 
nation. 

The basic qualifications to be eligible 
to apply are: 

1) The applicant must have been 
engaged in the practice of law for a 
period of five years as of the date of 
filing an application. The years of law 
practiced need not be consecutive. 

2) During the three years immedi- 
ately preceding the date of application, 
40 percent of the applicant’s practice 
must have been related to matters in 
which issues of real estate law were 
significant factors and in which the 
applicant had substantial and direct 
participation in those real estate is- 
sues. 

Each application is reviewed by the 
staff of The Florida Bar to determine 
if basic eligibility has been obtained. 
Once this determination is made, each 
application is submitted to the commit- 
tee for its review. The committee 
reviews the application, the discipli- 
nary record of the applicant, if any, and 
peer review by attorneys familiar with 
the applicant’s practice. A minimum 
of two members of the committee re- 
view each application. 

The real estate certification exami- 
nation consists of eight essay questions, 
of which the applicant is required to 
answer four questions, 60 multiple 
choice questions, and items related to 
the preparation/examination of closing 
documents. The questions are prepared 
by the members of the committee and 
discussed by the full committee in 
detail before they are approved for the 
exam. 

The essay questions and the items 
related to the preparation/examination 
of closing documents are graded by the 
committee member who prepared the 
question. 

For the first time, the committee 
met this year with an outside con- 
sultant, Professor Sue Legg of the 
University of Florida, to be sure that 
the exam was fair and balanced. 

Fifty-three applications were received 
to take the exam; 53 were approved. 
The committee has also been involved 
in reviewing applications for recertifi- 
cation. The first group of 72 certified 
real property lawyers were recertified. 

The committee met six times during 
the past year. Special recognition goes 
to Vice Chair Joseph Schwartz, Holly- 


wood; James C. Conner, Jr., Tallahas- 
see; J. Dudley Goodlette, Naples; Carlos 
M. Megias, West Palm Beach; Norwood 
Gay, Orlando; and Robert Moore of 
Sarasota. Professor Mandell Glicksberg 
of the UF School of Law attends com- 
mittee meeting and is an indispensable 
advisor to the committee. 

Thanks go to Florida Bar committee 
coordinator, Kimberly Kosch, who has 
been essential to the function of the 
committee. 


NEAL A. SIVYER 
Chair 


The Real Estate 
Certification 
Committee reviewed 
applications for 
recertification for 72 
certified real 
property lawyers— 
all were recertified 


Committee on 
Relations with 

the Florida Institute 
of CPA’s 


The major topic facing this commit- 
tee during the current year is still 
unresolved. 

Some members of The Florida Bar 
who also hold Florida CPA certificates 
have been accused of violating the 
Florida Board of Accountancy Rules 
because they informed prospective law 
firm clients that they hold CPA certifi- 
cates. This imposes a chilling effect on 
commercial speech of the attorneys and 
on the prospective client’s right to be 
fully informed about the professional 
attainments of an attorney that the 
client may hire. 

The committee has voted to file an 
amicus curiae brief in the federal court 
case of Silvia Ibanez against the Flor- 
ida Board of Accountancy. This case 
involves an attorney who also holds a 
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CPA certificate and her right to inform 
prospective legal clients of this profes- 
sional attainment. However, since the 
federal court case is in the lower courts, 
it is not yet appropriate to file an 
amicus brief. The committee is at- 
tempting to coordinate its efforts with 
the Florida Institute of CPA’s to reach 
some kind of amicable solution to this 
problem. As yet, the committee’s ef- 
forts in this area have not been 
successful. 

The committee is also investigating 
the possibility of proposing legislation 
to give CPA’s a lien similar to an 
attorney’s charging lien. This project 
is in the investigative stage and the 
committee is awaiting a report from 
one of its members. 

The committee is planning a joint 
meeting at the Florida Bar Convention 
with the Florida Association of Attorney- 
CPA’s. 

The committee expresses its thanks 
to Doraine “Doc” Teloh for her assis- 
tance and support throughout the year. 


SYDNEY S. TRAUM 
Chair 


Rules of Judicial 
Administration 


The Rules of Judicial Administration 
Committee had an active and produc- 
tive year. The major focus for the 
committee during the 1992-1993 year 
was the completion of a total redraft 
of Rule 2.090 dealing with the elec- 
tronic transmission and filing of 
pleadings and documents. 

The current rule had been drafted 
some years ago, and with the advent 
of modern technology, required consid- 
erable work to permit the use of varied 
types of facsimile and electronic trans- 
missions, while giving due considera- 
tion to the obligations of counsel and 
protecting the integrity of necessary 
original documents. 

Paul Regensdorf, who headed the 
subcommittee dealing with this rule, 
together with Bruce Berman and Judge 
Celeste Muir, deserve special thanks 
for having labored long and hard at 
this task. 

It was necessary to develop a defini- 
tion of “electronic transmissions” to 
permit the use of a broad spectrum of 
technology, as well as to specify provi- 
sions for the retention of documents 
transmitted to the court by electronic 


means. 


As original documents in certain 
areas of the law are necessary, excep- 
tions to the general rule were needed 
for such matters as wills and codicils, 
promissory notes, search warrants, and 
the like. Additionally, the methods to 
handle verified documents or situations 
requiring multiple copies of documents 
had to be resolved, as did defining the 
party responsible if transmission diffi- 
culties occurred, methods for adminis- 
tration of the rule, and appropriate 
equipment to be utilized. The final 
passage of this proposed rule by the 
committee was a result of over a year 
of effort. 

As a result of the proposed change 
to Rule 2.090, the committee felt it was 
necessary to create a rule permitting 
the use of electronically reproduced 
signatures. The subcommittee recom- 
mended a new subsection be created 
which will permit Rule 2.060 to comply 
with current technology as well. 

In response to letters and testimony 
from various members of the Bar, the 
committee reviewed Rule 2.070 relat- 
ing to court reporting and specifically 
(f) Transcripts. In an effort to prevent 
abuses, consideration is being given to 
a rule requiring a court reporter to 
notice counsel if any transcript or par- 
tial transcript is ordered by opposing 
counsel. In an effort to control costs, a 
rule change permitting the use of con- 
densed and two-sided transcripts is 
being considered. 

The committee reviewed the Report 
of the Jury Management Steering Com- 
mittee of the Supreme Court and 
determined that the report required 
no rule changes or creations within the 
purview of the Rules of Judicial Ad- 
ministration. 

George Williamson wrote an inquiry 
regarding Rule 2.110(a). As a result, 
the committee voted to delete that 
subsection of the rule as no longer 
necessary. 

The Conference of Circuit Court 
Judges requested the committee draft 
a rule relating to changes of venue. It 
is hoped such a rule will define the 
rights and responsibilities of both the 
original county and receiving county 
to permit an orderly transfer and trial 
of the cause. 

At the request of the Supreme Court’s 
Statistics and Workload Committee, 
the committee considered changes to 
the time standards set forth in Rule 


2.085(e) as they relate to juvenile cases. 
Having received input from the Juve- 
nile Rules Committee, no changes were 
approved. 

The committee continued its efforts 
to address problems and concerns of 
the bench and Bar, and will continue 
to do so in the future. It has been a 
privilege to serve with these committee 
members, through whose efforts we all 
enjoy a better administration of justice. 


JUDGE CLAIRE K. LUTEN 
Chair 


Standing Committee 
on Simplified Forms 


The present members of the Stand- 
ing Committee on Simplified Forms 
were appointed in mid-October 1992, 
and the committee faced an immediate 
assignment from the Supreme Court 
of Florida to prepare a simplified form 
for a motion for default in residential 
eviction cases. The Florida Bar re: 
Advisory Opinion—Nonlawyer Prepa- 
ration of and Representation of 
Landlord in Uncontested Residential 
Evictions, 605 So. 2d 980 (Fla. 1992). 

That assignment led to the commit- 
tee’s drafting six forms for pro se 
litigants in eviction matters so that 
there would be a more complete pack- 
age of forms for those cases. Those six 
forms were reviewed by the Real Prop- 
erty, Probate and Trust Law Section 
and approved by the Board of Gover- 
nors. On March 5, 1993, The Florida 
Bar submitted those six forms to the 
Supreme Court of Florida for approval. 

Earlier, the committee prepared 
forms for stepparent adoptions; those 
forms approved by the Supreme Court 
of Florida should appear in the upcom- 
ing revised book of forms. 

In all, the committee has submitted 
81 simplified forms to the Supreme 
Court of Florida for approval to en- 
hance pro se litigants’ access to the 
courts. 

At the committee’s meeting at the 
midyear meeting of The Florida Bar 
in January 1993, the committee re- 
viewed the 1991 edition of the Supreme 
Court Approved Simplified Forms to 
update the book and consider changes 
suggested by the general public, judges, 
lawyers, and others. The committee did 
not make any substantive changes, 
however, there will be revisions, e.g., 
the notarized blocks on all forms will 


be amended to conform with new statu- 
tory requirements. 

The committee met again in March 
to consider three matters: the frequency 
of publication, the format of the book, 
and the deletion of a block for attor- 
ney’s signature and Bar number. The 
committee voted to publish a new book 
annually, with semi-annual revisions 
when needed. It also decided to change 
the format of the book so that The 
Florida Bar would publish the book in 
two formats. If economically feasible, 
a bound book and a loose-leaf book will 
be made available. In addition, the 
committee decided to delete the signa- 
ture block for attorneys so that the 
book focuses on providing simplified 
forms for pro se litigants. 

It is expected that a book of the 1993 
Supreme Court of Florida Approved 
Simplified Forms will be published 
shortly. 

The committee will be working on 
additional family law forms so the 
users can bring a dissolution of mar- 
riage case from inception to conclusion 
utilizing this book. 

This writer would be remiss without 
acknowledging the extensive contribu- 
tion of Ellen Sloyer, assistant editor 
in CLE Publications, (for her assis- 
tance in editing the simplified forms 
book) and Mary Ellen Bateman, the 
Florida Bar staff liaison, (for her 
comprehensive assistance in keeping 
the committee on track and running 
smoothly). There is no doubt that the 
upcoming book would not have been 
accomplished without the diligence of 
these women. 


CHARLOTTE E. KARLAN 
Chair 


Small Claims Rules 


The Small Claims Rules Committee 
during the last four-year cycle ending 
1992 had the following rule changes 
enacted by the Supreme Court: 

¢ Rule 7.180 was amended to pro- 
vide for U.S. certified mail return 
receipt as the method of service of 
process by mail. 

¢ Rule 7.340 was amended to allow 
the court to direct a judgment debtor 
to provide the information contained 
in Form 7.343, (fact information sheet) 
to be furnished to a judgment holder 
within 45 days of when no post- 
judgment relief was sought by the 
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defendant. 

* Rule 7.345 was created to provide 
for a uniform installment payment stipu- 
lation. 

The committee is presently consider- 
ing promulgating a uniform post- 
judgment motion and order to be effec- 
tive statewide to help eliminate the 
conflict which exists between some 
courts in post-judgment collection pro- 
ceedings. 

¢ Rule 7.14(e) was reviewed by the 
committee with the preliminary recom- 
mendation that the rule contain a 
caution that the judge when assisting 
an unrepresented litigant not become 
an advocate. 

Any comments or suggestions which 
you may have for any rule modification 
should be made in writing to the chair 
of the committee at least 30 days prior 
to the annual meeting of The Florida 
Bar. Correspondence should be ad- 
dressed to Judge Thomas B. Freeman, 
Chair, 14255-49th Street North, Room 
210, Clearwater, Florida 34622-2801; 
telephone (813) 530-6193. 


JUDGE THOMAS B. FREEMAN 
Chair 


Student Education 
and Admissions 
to the Bar 


The 1992-93 Bar year has been one 
of redirection for the Student Educa- 
tion and Admissions to the Bar 
Committee. For a number of years, the 
committee concentrated its efforts on 
only two projects: analysis of whether 
modified requirements for admission 
to the Bar are warranted; and seeking 
concessions from the Board of Bar 
Examiners on the manner in which it 
administers the admissions process. 
This year the committee did not ad- 
dress the first issue and spent relatively 
minimal effort on the second. Nonethe- 
less, the committee has not waivered 
in its conviction that the Board of Bar 
Examiners must become more reason- 
able in the manner in which it 
administers the admission of new mem- 
bers of our profession. The continuing 
efforts of committee members Carter 
McCain and William Esbary in seeking 
such change is greatly appreciated. 

Many new projects were embarked 
upon. Of very recent origin is a study 
of the curriculum offered by the six 


Florida law schools. This study is being 
chaired by Kathy Castor. While the 
committee would not presume to dic- 
tate curriculum to the law schools, it 
undoubtedly will be beneficial to the 
committee to know what is being of- 
fered. Moreover, the study may be 
useful to the schools and may also give 
rise to new projects for the committee. 

Doug Chumbley performed a 
comprehensive study on the merit of 
bar examination prior to graduation, 
including a tabulation of the jurisdic- 
tions which permit such examination. 
The committee chose not to pursue 
promotion of early bar examination. 

The standing subcommittee on mi- 
nority issues established last year, of 
which Karen Coney serves as chair, 
has been very active. The minority 
stipend proposal was studied, discussed, 
and supported. A program to nurture 
minority interest in the legal profes- 
sion is underway. Most prominent 
among subcommittee business has been 
the issue of the proposed new “minority 
oriented” law school that has been 
touted in the legislature. Peter Starson 
has kept the committee apprised of 
pertinent information. 

We are looking forward to our an- 
nual, and ever popular, academic 
conclave to be held at the annual 
meeting on June 24. Appropriately, the 
topic is the proposed new law school. 
The panelists and moderator are ex- 
ceptional and surely will provide an 
entertaining and informative debate 
on this topic. Harley Herman and 
Elaine Thompson have done a sensa- 
tional job chairing the academic 
conclave. 

I owe a heavy debt to Co-chair Cary 
Singletary who, as always, provided 
steady and extremely capable assis- 
tance in every respect. The committee 
meetings were well attended, the dis- 
cussion lively, and the efforts were 
shared by many. It has been an active, 
productive year, and it has been my 
privilege and pleasure to serve as chair. 


Grecory D. SNELL 
Chair 


Tax Certification 


The Tax Certification Committee is 
responsible for the administration of 
the tax certification program. There 
are currently 300 tax-certified lawyers. 
The committee spends most of its time 
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reviewing requests for advanced con- 
tinuing legal education and processing 
applications for certification and recer- 
tification. The committee meets at least 
monthly. Individual members spend 
considerable time in addition to the 
monthly meeting preparing for those 
meetings and dealing with matters 
pertinent to the program. 

This year the Tax Certification Com- 
mittee undertook two major projects. 
Those were revising the advanced con- 
tinuing legal education guidelines and 
reviewing and documenting examina- 
tion procedures. The revised advanced 
continuing legal education guidelines 
will be completed and published prior 
to the end of June. The revisions are 
actually fine tuning the process for 
granting advanced continuing legal edu- 
cation credit. In response to the request 
by the Board of Legal Specialization 
and Education, the committee reviewed 
its examination procedures and adopted 
written guidelines for the examination. 
After extensive review, the committee 
concluded, with the help of consult- 
ants, that the examination format and 
subject matter used in the past is 
appropriate to use in the future. 

During the year the committee 
worked with staff to simplify the ad- 
vanced continuing legal education 
credit process. Two years ago, the Bar 
installed a computer to track and no- 
tify certified lawyers as to their 
educational requirements. The com- 
mittee was very concerned about the 
accuracy of information going to certi- 
fied lawyers as well as the clarity of 
the communication. A major goal of the 
Tax Certification Committee for next 
year will be to ensure that the ad- 
vanced continuing legal education 
process is as simple as it can be for 
tax-certified lawyers. As part of this, 
the commiitee will work with the Tax 
Section to provide as much information 
as possible about the program to certi- 
fied tax lawyers. This will include a 
regular column in the Tax Section 
Bulletin. 

Each member of the committee 
worked extremely hard during the year. 
Hopefully, that work has gone to im- 
prove the tax certification program. 
The committee is indebted to its staff 
coordinator, Kimberly Kosch, for her 
assistance. 


Henry H. JR. 
Chair 


Traffic Court Rules 


The Traffic Court Rules Committee, 
as its name indicates, deals with traffic 
court, both criminal traffic and civil 
traffic infractions. The committee, con- 
sisting of 37 members, including eight 
judges, traffic magistrates, prosecutors, 
public defenders and members of the 
private defense bar, is a reflection of 
the makeup of our criminal justice 
system. 


The committee is constantly trying 
to keep up with the ever-changing 
Florida traffic laws. The legislature, 
with a push from the public, feels it 
must constantly address Florida’s 
D.U.I. and driver license suspension 
laws. The courts are forever trying to 
interpret these changes and the com- 
mittee is trying to keep pace with the 
continuing responsibility for procedural 
rule changes. 


This past year has been a busy one 
for the committee. The committee com- 
pleted its four-year cycle review and 
revision of the Rules of Practice and 
Procedures for Traffic Courts. The pro- 
posed amendments and additions to 
the rules were argued before the Su- 
preme Court and with little change 
approved and adopted for use. 


The most significant rule proposed 
and approved by the Supreme Court 
was Rule 6.325, Speedy Trial: Infrac- 
tions Only. This rule is effective Jan. 
1, 1994, and provides that every defen- 
dant with a noncriminal traffic 
infraction shall be brought to trial 
within 180 days of the date the alleged 
infraction took piace. If the trial does 
not occur within this time period, the 
defendant is entitled to dismissal. 


Also during the 1992 year the com- 
mittee presented a seminar on driving 
under the influence and driver license 
reinstatements under the Department 
of Highway Safety and Motor Vehicles 
regulations during the annual meet- 
ing. The committee is currently 
planning another seminar at the June 
1993 annual meeting. This seminar is 
geared to both the general practitioner 
and criminal defense attorney. The 
seminar will address the how-to’s and 
what-to-do’s for civil traffic infractions; 
the how-to’s and what-to-do to rein- 
state your client’s suspended or revoked 
license; D.U.I. administrative hearings; 
and D.U.I. law update. There will be a 
hands-on demonstrations of VASCAR, 


Radar, and the Intoxilyzer 5000R. 


LOREE SCHWARTZ FEILER 
Chair 


Unlicensed 
Practice of Law 


This past year the Unlicensed Prac- 
tice of Law Committee received orders 
in three advisory opinion cases which 
were pending at the court: The Florida 
Bar re: Advisory Opinion—Nonlawyer 
Preparation of Leases, 602 So. 2d 914 
(Fla. 1992); The Florida Bar re: Nonlaw- 
yer Preparation of and Representation 
of Landlord in Uncontested Residential 
Evictions, 605 So. 2d 868 (Fla. 1992); 
and The Florida Bar re: Advisory Opin- 
ion—Nonlawyer Preparation of Living 
Trusts, 18 Fla. L. Weekly S23 (Fla. 
Dec. 24, 1992). When the opinions are 
read together, it is clear that in the 
area of unlicensed practice of law the 
court is looking for public harm and 
toward access. 

This past year also saw a change in 
the rules governing the investigation 
and prosecution of the unlicensed prac- 
tice of law. The rules can be found in 
Ch. 10 of the Rules Regulating The 
Florida Bar. The most substantial 
changes are in the area of confiden- 
tiality. While in the past all UPL 
investigations were confidential, the 
new rules allow for limited disclosure 
depending on the stage of the proceed- 
ing. 

In order to educate our committee 
members about the new rules, the UPL 
department put on seven live seminars 
around the state in five weeks. The 
response was very positive and we 
hope to do more seminars for our 
committees in the future. Special 
thanks to Lori Holcomb, assistant UPL 
counsel, for her work in this area. 

In addition to proposing UPL advi- 
sory opinions to the court, the UPL 
Committee has the responsibility of 
reviewing and evaluating all circuit 
committee reports on UPL investiga- 
tions and setting policy for the 
committees. Under the Board of Gover- 
nors’ policy of referring cases recom- 
mended for prosecution to the state 
attorney, the UPL Committee, with the 
assistance of our staff investigators 
and local circuit committees, has re- 
ferred several cases to local state 
attorney offices for prosecution. The 


committee appreciates the support they 
have received. 

As in years past, the number of 
unlicensed practice of law complaints 
keeps increasing and the committees 
are facing new challenges. We advised 
the Board of Governors and the Com- 
mittee on Nonlawyer Practice regarding 
the changes we have seen in the past 
few years and the direction of the court 
in the UPL area. Some of the newer 
issues which face the UPL Committee 
are “legal technicians,” nonlawyer rep- 
resentation in securities arbitration, 
nonlawyer representation in zoning mat- 
ters, and “constitutional counsel.” 

Our 29 local circuit committees are 
doing an outstanding job investigating 
the cases and making recommenda- 
tions as to their disposition. All 
members serving on the committee, 
both attorney members and public mem- 
bers, are volunteers. The UPL 
Committee performs the same function 
regarding nonlawyers as grievance com- 
mittees and the Board of Bar 
Examiners perform for members of the 
Bar and candidates for admission to 
the Bar—assuring members of the pub- 
lic will not be victimized by consumer 
fraud which would otherwise cause 
great public harm. 

This is my last year serving on the 
UPL Committee. As a member of the 
committee since 1980 and its chair 
since 1988, it has been an honor for 
me to serve. The Bar, public, and I owe 
a debt of gratitude to the fine members 
who have served and the dedicated 
staff, UPL Counsel Mary Ellen 
Bateman and Assistant UPL Counsel 
Lori Holcomb and Janet Bradford. UPL 
activities are growing and public harm 
propensity is increasing. The members 
and staff diligently try to balance the 
need for access to affordable legal serv- 
ices with the duty to protect the public. 
I owe them a sincere thanks and wish 
them well. 


JOSEPH R. Boyp 
Chair 


Voluntary Bar Liaison 


The Voluntary Bar Liaison Commit- 
tee, as its name indicates, attempts to 
link The Florida Bar with local and 
specialty bars, and to act as a conduit 
and clearinghouse of interbar issues. 


The primary project of the committee, 
working with the Florida Council of 
Bar Association Presidents, is the Vol- 
untary Bar Leaders’ Conference. 

The Voluntary Bar Leaders’ Confer- 
ence in past years has been held at a 
variety of locations, both independently 
and in conjunction with other Florida 
Bar activities. 

Last year, the conference dealt with 
the Supreme Court’s ruling, adopted 
February 20, on the delivery of legal 
services to the poor and was held 
during the annual meeting. Approxi- 
mately 100 voluntary bar leaders from 
around the state and judges from all 
20 circuits met to learn and share 
ideas. The Florida Bar Foundation 
helped sponsor the conference. 

Plans are under way, as of this 
writing, for the 1993 Voluntary Bar 
Leaders’ Conference, chaired by com- 
mittee Vice Chair Cynthia R. White. 
The conference will take place on June 
23, the day before the annual meeting. 
This year the program will focus on 
what it takes to run a local bar associa- 
tion, covering finances and taxes, 
membership services and public serv- 
ices ideas. It will also focus on the 
delivery of practical information to the 
voluntary bar leaders in a “user 
friendly” manner. The conference is 
open to everyone who is in a leadership 
position with a voluntary bar associa- 
tion in Florida. 

With The Florida Bar’s current 
budget squeeze, an amendment was 
needed for this year’s conference. The 
Budget Committee approved the money 
and also budgeted for next year’s con- 
ference. Members of the committee 
were successful in lobbying to keep the 
conference. 

Another project of the committee is 
the Law Week workshop held at the 
midyear meeting. Chaired by Mel Mor- 
genstern, the workshop focused on law 
week projects that local bars could 
undertake. About 30 Law Week chairs 
attended the very successful session. 

The committee thanks our Bar liai- 
son, Julie Stafford, for her assistance 
during the Voluntary Bar Leaders’ Con- 
ference, the outstanding past presidents 
reception, and in committee meetings. 
Her help has been invaluable. 


MELvIN C. MORGENSTERN 
Chair 
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Workers’ 


Compensation 
Certification 


The Workers’ Compensation Certifi- 
cation Committee has been very busy 
this year, preparing the 1993 certifica- 
tion examination and reviewing 
applications. In addition, under the 
guidance of the Board of Legal Educa- 
tion and Specialization and Dr. Sue 
Legg, the committee is attempting to 
formulate a draft of test specifications 
and goals to guide future committee 
members in preparation of the certifi- 
cation examination. The committee is 
grateful for the help of its bar liaison, 


The committee is 
formulating a draft 
of test specifications — 
_ and goals to guide — 

future committee _ 

members in 

preparing their 
certification exam 


Cheryl Parry. The committee members 
are Gary E. Frazier, Herbert A. Lang- 
ston, Jr., Vincent A. Lloyd (vice chair), 
Ramon Malca, Ivan Matusek, and 
Dorothy C. Sims. 


B. Strauss 
Chair 


Workers’ 
Compensation Rules 


As the first year following a four- 
year cycle report and Supreme Court 
approval last May of significant rules 
changes, this year was anticipated to 
be a slow one. 

In September at the Workers’ Com- 
pensation Educational Conference in 
Orlando, the committee refused to ap- 
prove a new suggested rule pertaining 
to the filing of motions to dismiss 
claims for benefits that lack the 
specificity now required by FS. 
§440.19(1)(e). After considerable dis- 
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cussion, the committee felt that any 
arguable conflict between that specific- 
ity requirement and F.S. §440.34 should 
be corrected by the legislature. Conse- 
quently, the committee unanimously 
agreed to suggest to the Division of 
Workers’ Compensation that any pro- 
posed bill contain some provision 
reconciling the conflict. The committee 
suggested that the 21-day period run 
from the earlier of either: a) the date 
of receipt of certified mail by the car- 
rier, or b) the date of the division’s 
acknowledgement of the claim for bene- 
fits. 

Bypassing The Florida Bar Midyear 
Meeting, the committee next met in 
conjunction with the Workers’ Com- 
pensation Certification Review Com- 
mittee in April. In the interim, the 
judges of compensation claims (utiliz- 
ing a draft initially prepared by Tom 
Koval on behalf of the Workers’ Com- 
pensation Section) had hammered out 
proposed statewide workers’ compensa- 
tion uniform procedures. The goal 
remained one of making the practi- 
tioners’ jobs easier when litigating 
throughout the 14 districts in the state. 
The Rules Committee, as a suggested 
forum for consensus-gathering, was 
charged with further analysis of the 
statewide “local” procedures and agreed 
to participate at the September public 
forum proposed by Judges of Compen- 
sation Claims Jacobson and DeMarko. 

Activity continued to pick up as the 
year progressed. A subcommittee was 
authorized to consider the committee’s 
role in promulgating the division’s rule 
and (doctors’) peer review, particularly 
to ensure no conflict with the Workers’ 
Compensation Rules of Procedure. Ad- 
ditionally, in light of a recently 
published opinion of a panel of the 
First District Court of Appeal—the 
constitutional court-of-record for work- 
ers’ compensation appeals—the com- 
mittee instructed its drafting subcom- 
mittee to consider whether any further 
amendments are necessary to Rule 
4.160(b). Of concern is the appealabil- 
ity as a matter of right of nonfinal 
orders from trial level judges, includ- 
ing coverage and compensability. 

This latter scrutiny evolved into fur- 
ther discussion of the viability of rules 
having a separate portion on appellate 
proceedings—the only rules of proce- 
dure having such, as contrasted with 
the exclusive appeal provisions con- 
tained in the Rules of Appellate 


Procedure. 

Consequently, what began as a quiet 
period following the conclusion of the 
four-year cycle ended with significant 
considerations for the next year: rules 
for uniformity of trial level proceed- 
ings, as proposed by the judges of 
compensation claims, for statewide ap- 
plication; whether to revisit the recently- 
enacted and approved Rule 4.160 on 
appealability of nonfinal orders; and, 
indeed, the continuing viability of sepa- 
rate appellate procedure rules for 
workers’ compensation. As to the lat- 
ter, there was no doubt expressed that 
the uniqueness of workers’ compensa- 
tion injuries and resulting adjudicatory 
practices require appellate procedures 
tailored to the many differences be- 
tween civil proceedings generally, and 
workers’ compensation. 

The committee was greatly assisted 
this year by the membership and pres- 
ence of Judge Edward T. Barfield of the 
First District Court of Appeal, to whom 
we express our thanks. 


JUDGE HENRY H. HARNAGE 
Chair 
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SPOTLIGHT ON VOLUNTARY BARS 


Bar Association Expands Public Outreach 


he Palm Beach County Bar 

Association is very involved 

in meeting the needs of the 

community through public 
service activities. 

During the past two years, the Palm 
Beach County bar has stepped up its 
involvement in the community by im- 
plementing additional programs, 
including a seven-hour call-in show on 
a local television station (“Attorneys 
on Call”), a write-in column in a major 
daily newspaper (“The Law and You”), 
and legal clinics on various areas of 
law. 

The purpose of these programs is to 
provide the public with an opportunity 
to have their general legal questions 
answered free of charge. The benefits 
are to provide some good public rela- 
tions for attorneys and to promote 
other public services provided by the 
bar association. 

None of the projects provide a non- 
dues source of income for the 
association, as all programs are consid- 
ered public service. 

The Palm Beach County Bar Asso- 
ciation and a local television station 
developed and implemented a first- 
ever “legal call-in show” (now in its 
second year) entitled “Attorneys on 
Call.” “Attorneys on Call” grants the 
public an opportunity to call the 
television studio to have their general 
legal questions answered by a volun- 
teer attorney free of charge. 

Regular programming is aired dur- 
ing the first six hours of “Attorneys on 
Call?’ during which time the station 
airs messages (at the bottom of the 
screen) to let the public know the 
attorneys are available in the studio 
to take their calls. In addition, periodi- 
cally throughout the day the station 
does live cut-aways from regular pro- 
gramming to show the attorneys 


manning the phone lines. Between 7 
and 7:30 p.m., a series of preproduced 
and live informational interviews are 
aired. In the past, interviews have 
covered the areas of consumer law, 
bankruptcy, small claims issues/court, 
personal injury, the importance of un- 
insured motorist coverage, your rights 
under your auto insurance, family law, 
wills and estates, the lemon law, and 
sexual harassment. If an attorney can- 
not answer a caller’s question, the 
caller is referred to the bar associa- 
tion’s lawyer referral service. 

In addition, an interview is con- 
ducted with the president of the bar 
association, allowing the opportunity 
to elaborate on the bar’s year-round 
community service efforts. 

The planning for “Attorneys on Call” 
involves recruiting and scheduling an 
array of attorneys concentrating in 
various areas of law to answer the 
phone calls from the public for a one- 
hour increment. 

The success has been determined by 
the nearly 400 calls that are received 
throughout the day, and the favorable 
comments from callers on having their 
legal concerns answered free of charge. 

As expected, the live portion during 
the last half hour of the show generates 
a heavier load of calls from the public 
and the calls continue to come in long 
after the show goes off the air. 

The show generates no cost to the 
bar association as the television sta- 
tion pays all production and personnel 
costs. 

The write-in column is done in con- 
junction with the local major daily 
newspaper. The public is given the 
opportunity to have their general legal 
questions answered by an attorney and 
published in the newspaper. The col- 
umn appears every Monday in the 
paper’s “Features Section.” 


There is no cost to the bar associa- 
tion, as the column’s space is provided 
by the newspaper. 

Similar to “Attorneys on Call,” the 
planning stage for “The Law and You” 
also involves recruiting volunteer at- 
torneys to serve on a panel to field 
questions from the public. 

The third way that the Palm Beach 
County Bar Association felt it could 
meet a community need was to hold 
legal clinics for the lay public. The 
clinics are cosponsored by a major daily 
newspaper. The benefit to working with 
a newspaper is, of course, free advertis- 
ing for the clinic. 

Attorney volunteers are recruited 
through CLE committees and articles 
in the bar newsletter. Participating 
attorneys draft outlines and informa- 
tion about the subject matter on which 
they will be speaking. That informa- 
tion is then published in a manual that 
is distributed to clinic attendees free 
of charge. 

The clinics are held at hotels, (how- 
ever others wishing to hold clinics can 
do so at libraries and community cen- 
ters to save money) where refreshments 
are provided. 

Costs can be underwritten by other 
organizations. For example, the bar’s 
most recent clinic on bankruptcy law 
was underwritten by the local Con- 
sumer Credit Counseling Services, a 
nonprofit United Way recipient organi- 
zation. 

The Palm Beach County Bar Asso- 
ciation realizes that ill feelings toward 
the legal community will likely never 
be totally dismissed; however, only 
through a consistent long-term effort 
of programs and services can any in- 
roads be made in assuaging unfavorable 
opinions about our profession. 


THE FLORIDA BAR JOURNAL/JUNE 1993 75 


LABOR & EMPLOYMENT LAW 


hat can an employer 

do with evidence of em- 

ployee misconduct dis- 

covered long after a 
challenged employment decision was 
made? Can it be used as an affirmative 
defense? Does it limit a plaintiff's dam- 
ages? Or is it completely irrelevant? 
While employers are often ecstatic 
when evidence such as resumé fraud 
or work-related misconduct is un- 
covered during the course of litigation, 
their attorneys would be well-advised 
to temper this enthusiasm. In the 11th 
Circuit, such evidence may only limit 
plaintiffs remedies, rather than sup- 
port dismissal of the suit. 


The Summers Rule 

Summers v. State Farm Mutual Auto- 
mobile Insurance Co., 864 F.2d 700 
(10th Cir. 1988), is the seminal case 
regarding an employer’s use of “after- 
acquired evidence,” or evidence discov- 
ered after commencement of an em- 
ployment discrimination action. Sum- 
mers brought a suit alleging age and 
religious discrimination after his dis- 
missal based upon insubordination and 
poor interpersonal skills. During dis- 
covery, and over four years after his 
discharge, State Farm discovered that 
Summers had falsified company re- 
cords in 150 separate instances. In its 
motion for summary judgment, State 
Farm argued that Summers would have 
been fired for these falsifications im- 
mediately upon discovery regardless 
of any other alleged illegal motivation. 

Although the after-acquired evidence 
could not have been a “cause” for the 
termination, the 10th Circuit Court of 
Appeals held that it was highly rele- 
vant to plaintiffs claim of injury and 
precluded the plaintiff from recovering 
any relief. The court then made the 
following statement, which has been 
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After-Acquired Evidence of Employee 
Misconduct: Affirmative Defense or 
Limitation on Remedies? 


However after- 
acquired evidence is 
used, it is important 

that the employer 
demonstrate that in 
previous cases 
termination resulted 
for the same 
infraction 


by Elizabeth Pryor Johnson 


quoted approvingly by a number of 
courts:! 


To argue. . . that this after-acquired evi- 
dence should be ignored is utterly unrealis- 
tic. The present case is akin to the hypo- 
thetical wherein a company doctor is fired 
because of his age, race, religion, and sex 
and the company, in defending a civil rights 
action, thereafter discovers that the dis- 
charged employee was not a “doctor.” In our 
view, the masquerading doctor would be 
entitled to no relief, and Summers is in no 
better position. 


Id. at 708 (footnote omitted). The 10th 
Circuit affirmed the grant of summary 
judgment in favor of State Farm be- 
cause the plaintiff suffered no legal 
damage as a matter of law. 

Since Summers, after-acquired evi- 
dence has been used by the courts? in 
two ways: 1) as an affirmative defense 
to liability, and 2) as a limitation upon 
plaintiff's remedy. The 11th Circuit 
has adopted the latter approach. 


Eleventh Circuit 
Rejects Summers 

The court of appeals for the 11th 
Circuit squarely addressed the Sum- 
mers issue in Wallace v. Dunn Con- 
struction Co., 968 F.2d 1174 (11th Cir. 
1992). Plaintiff Neil sued her former 
employer for causes of action under the 
Equal Pay Act® and Title VII. During 
her deposition, Neil admitted that she 
had pled guilty to possession of cocaine 
and marijuana, despite the fact that 
she had checked the “no” box on her 
employment application after the ques- 
tion: “Have you ever been convicted of 
a crime?” 

After discovering this evidence, the 
defendant filed a motion for partial 
summary judgment on the ground that 
the after-acquired evidence of Neil’s 
convictions and application fraud con- 
stituted legitimate grounds for termi- 
nation irrespective of any alleged ille- 
gal motives. Neil countered that mo- 
tion with evidence that other people 
who had lied on their employment 
applications had retained their jobs. 
The district court denied the defen- 
dant’s motion on the ground that, inter 
alia, a material issue of fact existed as 
to whether Neil would have been hired 
had she responded truthfully in the 
application. 

On appeal, a divided panel of the 
11th Circuit rejected the Summers ap- 
proach to the extent the defendant 
employer relied on it as an affirmative 
defense to Title VII liability. Calling 
the Summers rule “antithetical to the 
principal purpose of Title VII,’ the 
court reasoned that it “invites employ- 
ers to establish ludicrously low thresh- 
olds for ‘legitimate’ termination” and 
might encourage “rummaging through 
an unlawfully-discharged employee’s 
background for flaws.” As the court 
saw it, “the law governing after- 


3 

= 


acquired evidence should not ignore 
the time lapse between the unlawful 
act and the discovery of a legitimate 
motive.” Id. at 1180-81. 

This holding should come as no sur- 
prise. The 11th Circuit has rejected 
several previous attempts to rational- 
ize adverse employment decisions with 
information unknown to the decision- 
maker at the time the decision was 
made. See Joshi v. Florida State Univ. 
Health Ctr., 763 F.2d 1227, 1235 (11th 
Cir.) (noting that the applicant’s quali- 
fications were not considered at all in 
that case, and therefore the defendant 
could not rely on the superior qualifica- 
tions of other candidates to explain its 
hiring decision), cert. denied, 474 U.S. 
948 (1985); Eastland v. Tennessee Val- 
ley Auth., 704 F.2d 613, 626, modified, 
714 F.2d 1066 (11th Cir. 1983) 
(rejecting the defendant’s attempt to 
justify its hiring decision on the ground 
the applicant chosen had superior quali- 
fications because the decisionmaker 
was unaware of those qualifications 
prior to hiring decision), cert. denied, 
465 U.S. 1066 (1984). 

Although the 11th Circuit’s holding 
has some logical appeal in that the 
relevant motive issue ought to be what 
the employer actually knew at the time 
of its decision, the opinion does not 
reflect the current trend in the caselaw 
on the issue. Most courts in other 
jurisdictions have granted summary 
judgment when presented with undis- 
puted facts showing that either the 
employee would never have been hired 
or termination would have resulted® 
upon discovery of the evidence of mis- 
conduct.” 


A Glimmer of 
Hope for Employers 

The 11th Circuit did, however, em- 
brace the Summers approach to the 
extent it impacts upon the relief avail- 
able to a successful Title VII plaintiff. 
In what the dissent called the creation 
of “an enormously complicated body of 
law,” the court discussed the Summers 
impact upon the remedies available 
under Title VII and the Equal Pay 
Act.8 

The court explained that if the after- 
acquired evidence would have caused 
the plaintiff's discharge, then reinstate- 
ment, front pay, and injunctive relief 
would not be appropriate because such 
remedies would go beyond the make- 
whole relief available under Title VII.9 


The determination of backpay, how- 
ever, is more complicated. The 1ith 
Circuit rejected the argument that the 
backpay period should end on the date 
of discovery of the after-acquired evi- 
dence, and concluded that, to termi- 
nate the backpay period, the employer 
must prove that it would have discov- 
ered the evidence prior to what other- 
wise would be the end of the backpay 
period in the absence of the challenged 
employment decision and the litiga- 
tion.!° This conclusion provides yet 
more incentive for employers to con- 
duct aggressive independent investiga- 
tions to verify information given in 
resumés and employment applications. 

Of course, in the case of post-hiring 
employee misconduct, it will be ex- 
tremely difficult to prove that such 
evidence would have been discovered 
absent the termination, because it is 
the termination itself (and resulting 
litigation) which normally brings such 
matters to light. To that end, the 11th 
Circuit may have created a virtually 
insurmountable evidentiary hurdle for 
employers to overcome in halting the 


backpay period. 


Resumé Fraud 
v. Work Misconduct 

Judge Godbold filed a dissenting opin- 
ion in Dunn and stated that he would 
have upheld summary judgment for 
the employer on the grounds that plain- 
tiff lacked standing to maintain the 
suit.!! More interestingly for employ- 
ment lawyers, however, Judge Godbold 
also distinguished a resumé fraud case 
(the Dunn facts) from a case in which 
the employee is properly hired, and the 
employer discovers work misconduct 
after the suit is filed (the Summers 
facts). Thus, Dunn may not be applica- 
ble in the latter situation. 

The majority of cases applying Sum- 
mers involve resumé fraud. There are, 
accordingly, relatively few decisions 
applying Summers when an employee 
has been properly hired, is discharged 
for an alleged illegal motive, and the 
employer subsequently discovers work 
misconduct unrelated to the proffered 
reasons for discharge. For now, em- 
ployers and counsel will have to be 
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guided by the resumé fraud decisions. 

Typically, in resumé fraud cases, the 
employer makes alternative arguments: 
First, had the employer known of the 
misrepresentation, it never would have 
hired the plaintiff; and second, regard- 
less of its hiring decision, the misrepre- 
sentation itself would have constituted 
sufficient grounds for dismissal. The 
first inquiry is inherently speculative, 
which probably explains why courts 
are more comfortable relying upon the 
second argument. The courts which 
have addressed this second argument 
have generally granted summary judg- 
ment for the employer when there are 
undisputed facts demonstrating that 
the employee would have been fired 
had the misconduct been known. Un- 
der this line of cases, summary judg- 
ment is appropriate when the mis- 
representation or omission was 
material, directly related to the qualifi- 
cations for the job, and relied upon by 
the employer in making the hiring 
decision. !2 

However after-acquired evidence is 
used—as an affirmative defense or as 
a limitation upon remedies—it is im- 
portant that the employer demonstrate 
that in previous cases termination re- 
sulted for the same infraction.!5 If the 
employee can show that another em- 
ployee received less severe discipline 
for the same misconduct, or that the 
employer did not follow its own policies 
consistently, then the discharged em- 
ployee has created a genuine issue of 
material fact precluding summary judg- 
ment.!4 

Evidence to support the employer’s 
summary judgment motion should in- 
clude, when possible: 1) Copies of per- 
sonnel handbooks and policy manuals 
clearly stating that the employee’s mis- 
conduct directly violated company pol- 
icy and would have resulted in im- 
mediate termination;!5 2) an affidavit 
from the personnel director stating 
that plaintiff would have been fired 
immediately had the employer known 
of the misconduct; and 3) any instances 
in which employees have been termi- 
nated under similar circumstances. 
Deposition testimony from the plaintiff 
that the plaintiff was aware of the 
company policy prohibiting the miscon- 
duct and understood the significance 
and the likely adverse consequences 
had the employer been aware of it, 
would also be helpful.!6 Employers who 
are not relying upon violations of spe- 
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cific company policies and cannot prof- 
fer any evidence of terminations made 
under similar circumstances are un- 
likely to prevail on summary judg- 
ment.!7 


The Civil Rights Act of 1991 

How after-acquired evidence will be 
treated in a mixed-motive case brought 
under the Civil Rights Act of 1991!8 
has not been definitively resolved. The 
EEOC takes the position that after- 
acquired evidence cases should not be 
analyzed as mixed-motive cases, be- 
cause the latter analyze the employer’s 
liability, and the former, the employer’s 
remedy only.!9 The 11th Circuit has 
indicated that it would take a similar 
position. Although Dunn was brought 
under Title VII prior to its amendment, 
the court stated that its analysis was 
“fully consistent” with the mixed- 
motive provisions of §107 of the act.?° 
In the 11th Circuit, therefore, employ- 
ers will probably face the same eviden- 
tiary hurdles in cases brought under 
the new Civil Rights Act when in- 
voking the after-acquired evidence 
defense as the defendant faced in 
Dunn. 


Conclusion 

The 11th Circuit has not yet ad- 
dressed the issue of how Summers 
should be applied in the case of a 
properly hired employee when evidence 
of misconduct is discovered after litiga- 
tion commences. Although the recent 
trend in the caselaw is to grant sum- 
mary judgment when there is no issue 
of fact that the employee would have 
been fired had the employer known of 
the misconduct, the decision in Dunn 
suggests a contrary result. It appears 
more likely that the 11th Circuit will 
continue to hold that Summers’ use- 
fulness lies only in its limitation upon 
plaintiff's remedies. Nonetheless, until 
such time as the court of appeals is 
presented with this specific issue, and 
given the strength of the caselaw in 
other jurisdictions and the vehemence 
of the dissent filed in Dunn, attorneys 
representing employers should consider 
asserting the Summers rule as a basis 
for summary judgment in cases where 
the employer discovers, after commence- 
ment of the litigation, that a properly 
hired employee has engaged in miscon- 
duct sufficient to warrant termination, 
though that misconduct was not known 
to the employer at the time of the 


termination. 7 
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acquired evidence of employee misconduct 
is not a complete defense to liability and 
may be used, therefore, only to limit dam- 
ages to the period between the unlawful 
termination and the date termination would 
have resulted for a nondiscriminatory rea- 
son. EEOC General Counsel Memorandum 
on Civil Rights Act of 1991, dated Feb. 22, 
1993, 34 Dairy Las. Rep. (BNA) at E-1. 

3 See, e.g., Johnson v. Honeywell Info. 
Sys., Inc., 955 F.2d 409 (6th Cir. 1992); 
Washington v. Lake County, 969 F.2d 250 
(7th Cir. 1992); Agbor v. Mountain Fuel 
Supply Co., 60 Fair Empu. Prac. Cas. (BNA) 
1142 (D. Utah 1993); O’Day v. McDonnell 
Douglas Helicopter Co., 784 F. Supp. 1466, 
1468-69 (D. Ariz. 1992); Guzman v. United 
Airlines, Inc., 53 Fair Empt. Prac. Cas. 
(BNA) 1419 (D. Mass. 1990) (applying Mas- 
sachusetts statute). 

4 See, e.g., Wallace v. Dunn Constr. Co., 
968 F.2d 1174 (11th Cir. 1992); Smith v. 
Equitable Life Assurance Soc’y, 60 Fair 
Emp. Prac. Cas. (BNA) 1225 (S.D. N-Y. 
1993) (denying summary judgment; jury 
may consider misconduct in assessing dam- 
ages). 

5 Efforts to invoke the Summers defense 
in Equal Pay Act and sexual harassment 
suits have met with little success. See, e.g., 
Boyd v. Rubbermaid Commercial Prod., Inc., 
No. Civ. A. 91-0083-H, 1992 WESTLAW 
404398 (W.D. Va. Dec. 11, 1992) (rejecting 
Summers’ applicability to plaintiff's ability 
to recover unpaid equal wages and liqui- 
dated damages in Equal Pay Act claim); 
Davis v. Utah Power & Light Co., 53 Fair 
Emp . Prac. Cas. (BNA) 1047 (D. Utah 1990) 
(refusing to consider Summers in sexual 
harassment suit, noting that being qualified 
for the job is not an element of the cause of 
action). 

6 Employers should take care to note 
they must prove they would have fired the 
employee, not simply that they could have 
done so. E.g., Reed v. Amax Coal Co., 971 
F.2d 1295, 1298 (7th Cir. 1992). 

7 See supra note 3. 

8 It should be noted, however, that the 
court’s statement that “the effect of after- 
acquired evidence on Title VII remedies is 
best decided on a case-by-case basis,” Dunn, 
968 F.2d at 1181, is sure to promote further 
confusion in this area. 

9 Dunn, 968 F.2d at 1181-82. 

10 The 11th Circuit’s creation of an addi- 
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overcome in order to halt the backpay 
period goes beyond even the EEOC’s posi- 
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the backpay period ends upon the date of 
discovery of the misconduct. See supra note 
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Punahele v. United Air Lines, Inc., 756 F. 
Supp. 487, 490-91 (D. Colo. 1991). 

15 Kristufek v. Hussmann-Foodservice Co., 
61 Fair Empt. Prac. Cas. (BNA) 72 (7th Cir. 
1993), illustrates the danger of having an 
employment policy which provides only that 
a particular act of misconduct “may be” 
grounds for dismissal as opposed to “will 
be” grounds for dismissal. 

16 See Churchman v. Pinkerton’s, Inc., 
756 F. Supp. at 520-21. 

17 See Mackey v. Board of Pensions, No. 
91C 5739, 1993 WESTLAW 11674 (Jan. 15, 
1993). 

18 Pub. L. No. 102-166, 105 Stat. 1071 
(1991). 

19 See supra note 2. 

20 Dunn, 968 F.2d at 1184 n.17. 
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Act Now! 
Cutoff for Address Changes in 
Directory is July 1. 


In the Rules Regulating The Florida Bar effective January 1, 1992, 
Chapter 1, Paragraph 1-3.3 states: 

“Official Bar Address: Each member of The Florida Bar shall 
designate an official bar mailing address and business telephone 
number. \f the address given is not the physical location or street 
address of the principal place of employment, then such information 
shall also be given. Each member shall promptly notify the executive 
director of any changes in any information required by this rule.” 
(Emphasis added) 

The information maintained on individual members is public informa- 
tion. The files are open to public inspection upon request. The 
computer system which retains all information is capable of listing only 
one address and one telephone number. The business address and 
business telephone number are preferred to a home address or 
telephone. However, if a member is not employed, is retired or for 
some reason does not have a business address, then a physical 
location must be listed. If a post office box is given, a physical location 
is also required. 

The following form in printed for assistance of members in complying 
with the rule. Please list any changes or corrections in your address 
or telephone number. 


Mail to The Florida Bar, Membership Records Dept., 650 Apalachee 
Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


P.O. Box (if any) 


City/State/Zip 


Business Phone (Area Code) Number 
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YOUNG LAWYERS REPORT 


The Not-So-Simple Simple Will 


y taking a brief glance at 

the multitude of caselaw 

in which the construction 

of a will was at issue, one 
can quickly glean that drafting a will 
is not such a simple task, even when 
the federal estate tax is not a concern. 
Yet young lawyers and general practi- 
tioners are commonly called upon to 
draft a simple will, though they have 
little or no experience in the area of 
estate planning. This is a dangerous 
practice. This article discusses provi- 
sions that should be included in a 
simple will, those items that do not 
belong in a will, and the requirements 
for execution. Of course, when a testa- 
tor’s estate exceeds the unified credit 
exemption equivalent of $600,000, tax 
planning is in order though beyond the 
scope of this article. 


What to Include 

The first paragraph of a simple will 
identifies the testator, states where the 
testator is domiciled, revokes former 
wills and codicils, and declares the 
instrument to be the testator’s last will 
and testament. The declaration of domi- 
cile is not controlling, but does provide 
evidence of domicile at the time of 
death.! 

The will should direct the personal 
representative to pay debts, funeral 
expenses, and the costs of administra- 
tion, and it should designate the source 
from which such amounts are to be 
paid. Real property mortgages are a 
separate consideration, and the will 
should indicate the testator’s intent to 
pass real property free of encumbrances 
at the expense of the residual benefici- 
aries if such is desired.2 When estate 
taxes are an issue, apportionment 
should be addressed so that the will 
makes perfectly clear what portion of 
the estate is to bear the tax burden.? 


Attorneys should not 
underestimate the 
potential for 
malpractice in 
drafting the simple 
will 


by Linda C. Darsey 


There are a number of ways to han- 
dle the disposition of tangible personal 
property. The way not to handle the 
the disposition of tangible personal 
property is to allow it to pass by way 
of the residuary clause. If tangible 
personal property passes as part of the 
residue, distribution of the tangible 
personalty carries out taxable income 
to the beneficiary. On the other hand, 
if a specific bequest of all tangible 
personal property is included, distribu- 
tion of the tangible personalty will not 
constitute a taxable distribution be- 
cause Internal Revenue Code §663 ex- 
cludes specific gifts from the general 
distributable net income rules. There- 
fore, the drafter should always make 
specific provision for the disposition of 
tangible personal property even when 
the tangible personal property and the 
residue of the estate go to the same 
beneficiary. 
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F.S. §732.515 provides for the dis- 
position of tangible personal property 
by means of a separate writing. In 
order for the separate writing to qual- 
ify under the statute, the writing must 
be signed by the testator, the items and 
beneficiaries must be described with 
reasonable certainty, and the will 
should include a specific reference to 
the separate writing. The statute al- 
lows the testator to change the disposi- 
tion of jewelry, cars, collectibles, and 
the like without the formalities of hav- 
ing to re-execute the will. With or 
without a separate writing, the will 
should always make provision for the 
remainder of the testator’s tangible 
personal property. 

The will may provide for the disposi- 
tion of homestead property. However, 
due to the constitutional and statutory 
limitations on the devise of homestead, 
the attorney drafting such a provision 
should exercise caution. If the decedent 
is survived by a spouse or minor child, 
homestead property cannot be devised 
except to the decedent’s spouse if there 
is no minor child. 

Consider the case of Lorraine uv. 
Grover, Ciment, and Weinstein, P.A., 
467 So. 2d 315 (Fla. 3d DCA 1985), in 
which an attorney drafted a will that 
provided that the testator’s mother 
would receive a life estate in his resi- 
dence and his minor children would 
receive the remainder. After the pro- 
bate court determined that the resi- 
dence was the testator’s homestead, 
the testator’s mother instituted a law- 
suit against the attorney and his law 
firm for negligence in drafting the will. 
The statutory and constitutional re- 
strictions rendered the devise to the 
intended beneficiary ineffective. 

The most important provision in the 
will is the residuary clause. Every will 
must have one; there are no exceptions. 


Es 
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The drafter should make certain that 
contingent beneficiaries are supplied, 
possibly to the third tier. In the ab- 
sence of a surviving residual benefici- 
ary, the residue will pass by the laws 
of intestacy, defeating the testator’s 
primary purpose in having a will. The 
drafter should also specify whether 
lineal descendants will take per capita 
or per stirpes. F.S. §732.611 provides 
that devisees will take per stirpes un- 
less a contrary intention appears in the 
will. 

In Arnold v. Carmichael, 524 So. 2d 
464 (Fla. lst DCA 1988), attorney 
Arnold was called on to redraft a will 
prepared by another attorney. The origi- 
nal will contained a residuary clause 
naming the testator’s niece and grand- 
niece as beneficiaries. In redrafting the 
will, Arnold omitted the residuary 
clause. Following the testator’s death, 
the niece and grandniece filed suit 
against Arnold for professional negli- 
gence in redrafting the will and claimed 
damages in the amount they lost due 
to the omission of the residuary clause. 
The court held Arnold liable for such 
damages even though there was no 
evidence of testamentary intent 
contradicting the express terms of the 
will: “[TJhe absence of a residuary 
clause, which is customary in a profes- 
sionally drawn will, ‘is internal evi- 
dence within the will itself that some- 
thing may be awry.” 

Another critical provision in the sim- 
ple will is the appointment and powers 
of fiduciaries. Each will should name 
an individual or corporate personal 
representative and waive the posting 
of a bond, if deemed prudent under the 
circumstances. F.S. §733.612 gives the 
personal representative certain powers 
without benefit of any provision in the 
will. The statute is broad, but it does 
not cover everything. For example, per- 
sonal representatives do not have the 
statutory power to sell real estate with- 
out petition to the court.® Always in- 
clude the power of sale in the will. The 
drafter should make sure the personal 
representative has sufficient powers 
to effectively and efficiently administer 
the estate. A provision for compensa- 
tion may be included. 

Parents of minor children should 
also appoint a guardian of the person 
for each of their minor children. In 
addition, contingent trusts should be 
considered for such parents. Even if 
one parent is surviving, distributions 


made directly to minor children of 
more than $5,000 may require appoint- 
ment of a guardian of the property.’ 
The contingent trust provides for a 
vehicle to distribute property to a trus- 
tee for the benefit of minor children so 
as to avoid appointing a guardian of 
the property, and the time and expense 
associated with subsequent account- 
ings to the court. Make sure that you 
do not need a guardianship of the 
property; it is expensive, time consum- 
ing, and requires court supervision. Of 
course, the same person may serve as 
guardian and trustee. The Uniform 
Transfers to Minors Act may also be 
utilized.§ 

F.S. §732.601 provides for the dis- 
position of property in the case of 
simultaneous death. However, this stat- 
ute only applies when “there is insuffi- 
cient evidence that the persons have 
died other than simultaneously.” There- 
fore, the drafter may want to provide 
for the contingency that the beneficiary 
survives the testator for only a short 
period of time; 30 days is commonly 
used. 


The attorney charged with drafting 
a will is also responsible for guarding 
against the claims of a pretermitted 
spouse. In McAbee v. Edwards, 340 So. 
2d 1167 (Fla. 4th DCA 1974), an attor- 
ney drafted a will for his client that 
left all of the client’s property to her 
daughter. The client went back to the 
same lawyer and advised him of her 
subsequent marriage, requesting him 
to revise her will so that the property 
would still pass to her daughter. The 
lawyer advised her that it was not 
necessary to revise her will. As a re- 
sult, the testator’s husband claimed 
an interest in the estate as a pretermit- 
ted spouse under F.S. §732.301. The 
testator’s daughter brought a success- 
ful malpractice action against the at- 
torney. In its opinion, the court quoted 
Heyer v. Flaig, 70 Cal. 2d 223, 74 Cal. 
Rptr. 225, 449 P.2d 161 (1969): 

When an attorney undertakes to fulfill the 
testamentary instructions of his client, he 
realistically and in fact assumes a relation- 
ship not only with the client but also with 
the client’s intended beneficiaries. . . . Af- 


ter the [client’s] death, a failure in his 
testamentary scheme works no practical 


Living will declarations: 
© Powers of attorney 


© Separate dispositions of ¢ Granting and exercise of | © Marital deduction trusts with 
personal effects and realty powers of appointment QTIP provisions 
© Cash bequests © Credit equivalency trusts © Purchase of annuities 
© Other types of dispositions 
The programs also prepare: 


© Family tree affidavits 
e Asset summaries 


The Wills Library is only one of 15 state-specific libraries by ACN, including: Inter Vivos 
Trusts; House, Condo and Com’! Real Estate Sales Contracts; Office and Store Lease 


Riders; Net Leases; Limited Partnerships; Com’l Mortgages/Deeds of Trust; Business 
Sales; Separation Agreements; Shareholder Agreements; and more. 


Only $200 each, with free updates for the first year. 
Call Bernice Williams at 800-221-2972. Specify 54” or 312” disk. 


MIDSTATE LEGAL SUPPLY CORP.™ 


Prepare simple or complex wills in 
minutes with Attorneys’ Computer 
Network software. The state-specific 
programs ask multiple-choice and 
fill-in-the-blank questions, then 
compose tailored documents which 
can be edited with your IBM- 
compatible word processing software. 
User friendly, no commands to learn. 
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Execution checklists 
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effect except to deprive his intended benefi- 
ciaries of the intended bequests. 
Id. at 164-165. 

The will-drafting exception to the 
requirement of privity between attor- 
ney and client was thereby adopted in 
Florida.’ Drafters should recognize that 
they are not only responsible to the 
estate for faulty drafting, but to the 
intended beneficiaries as well. 


What Not to Include 

Directions for funeral arrangements 
and organ donation are best left out- 
side the will. By making special direc- 
tions to the family independent of the 
will, some discretion is afforded, mak- 
ing it possible to accommodate for 
unusual circumstances. Moreover, if 
such instructions are inserted in the 
will, delays in discovering the instruc- 
tions may prevent compliance. 

Terminal condition declarations 
should also be made independent of the 
last will and testament. A suggested 
statutory form for the “living will” can 
be found at F.S. §765.303. The Florida 
Legislature made some significant 
amendments to the statutory advance 
directives last summer.!° 

Hopes, wishes, and desires should 
be left out of the will. Such precatory 
language tends only to confuse mat- 
ters. The terms of the will should be 
expressed in positive commands. 


Execution 

The statutory requirements for exe- 
cution are located at F.S. §732.502. 
The testator must sign his or her name 
at the end of the will, or the name 
must be subscribed at the end by some 
other person at the testator’s direction. 
The best practice is to number and 
bind the pages and have the testator 
initial the margin of each page as well. 

The attesting witnesses must sign 
in the presence of each other and in the 
presence of the testator. In Florida, 
only two witnesses are required. Better 
practice mandates that the witnesses, 
notary, and testator remain in the 
same room until everyone has signed 
and that the witnesses be disinter- 
ested. 


F.S. §732.503 provides for a self- 
proving affidavit. Always use this pro- 
vision. If this affidavit is included at 
the end of the will, the witnesses will 
not be required to testify in order to 
prove up the will. Moreover, the notary 
who attests to the signatures of the 
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testator and witnesses may possibly 
serve as a third witness if the will is 
later probated in another state that, 
unlike Florida, requires three wit- 
nesses. 


Conclusion 

Attorneys should not underestimate 
the potential for malpractice in draft- 
ing the simple will. Every will should 
include at least the following: 

a) identification of the testator and 
the testator’s residence; 

b) revocation of prior wills and codi- 
cils; 

c) direction to the _ personal 
representative to pay costs, expenses, 
and debts; 

d) specific bequest of tangible per- 
sonal property; 

e) residuary clause with contingent 
beneficiaries; 

f) provision for appointment and pow- 
ers of fiduciaries; and 

g) self-proving affidavit. 

The drafter should not include direc- 
tions for funeral arrangements and 
organ donations. Living wills should 
be drafted independent of the last will 
and testament, and should comply with 
the newest statutory guidelines. The 
terms of the will should not be ex- 
pressed in hopes and desires, but rather 
in positive commands. 

Finally, the attorney engaged by a 
client to draft a will is also responsible 
to see that the will is properly exe- 
cuted; improper execution results in 
an invalid will and constitutes mal- 
practice. The not-so-simple simple will 
need not be unduly complicated. It 
need only comply with the foregoing 
guidelines. 


1 See Biederman v. Cheatham, 161 So. 
2d 538 (Fla. 2d D.C.A. 1964) (recital that 
testator became a resident of Florida was 
substantial evidence of domicile in Florida). 

2 Fia. Star. §733.803 provides that “[t]he 
ort ic devisee of any encumbered property 
shall be entitled to have the encumbrance 


on devised property paid at the expense of 
the residue of the estate only when the will 
shows such an intent” and that “[a] general 
direction in the will to pay debts does not 
show such an intent.” 

3 For a detailed discussion of estate tax 
apportionment and the statutory formula, 
see Trent S. Kiziah and Felix J. Chmiel, 
Estate Tax Apportionment—Statutory Modifi- 
cation, 67 Fi. B.J. 22-27 (Feb. 1993). 

4 Stat. §732.4015 (1991). 

5 Arnold v. Carmichael, 524 So. 2d 464, 
at 467 (Fla. 1st D.C.A. 1988) (quoting Ha- 
milton v. Needham, 519 A.2d 172, 175-6 n.7 
(App. D.C. 1986)). 

See Star. §733.613 (1991). 

7 Fra. Stat. §744.301(2) (1991). 

8 Fra. Star. §§710.101-.126 (1991). 

8 See also Espinosa v. Sparber, Shevin, 
Shapo, Rosen & Heilbronner, 586 So. 2d 
1221 (Fla. 3d D.C.A. 1991) (Estate can 
maintain action against attorney for alleged 
negligence in failing to provide for child 
born between execution of first and second 
codicil.). 

10 Among the most significant changes 
was the naming of a health care surrogate 
in the living will itself. Physicians must 
now go to the person named as health care 
surrogate or find a “proxy,” defined by 
statute, to carry out the provisions of the 
living will. 
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TAX LAW NOTES 


Qualified Domestic Trusts— 
Proposed Regulations Fill the Gaps? 


rior to the Technical and 
Miscellaneous Revenue Act 
of 1988 (TAMRA),! a de- 
cedent who was a citizen 
or resident of the United States at the 
time of death could transfer property 
to a surviving spouse free of federal 
estate tax by reason of the unlimited 
marital deduction.” This was true with- 
out regard to whether the decedent’s 
surviving spouse was a citizen of the 
United States. The enactment of 
TAMRA and current Code §2056(d)(1) 
and §2056A,° drastically changed the 
rules to deny a marital deduction for 
property passing to a surviving spouse 
who is not a U.S. citizen (“noncitizen”), 
unless such property passes to a quali- 
fied domestic trust (QDOT) or unless 
otherwise governed by tax treaties. 

The QDOT provisions were enacted 
to prevent the abuse that could theo- 
retically occur as a result of the marital 
deduction available under §2056(b)(5), 
§2056(b)(7), or §2056(b)(8) if a nonci- 
tizen spouse inherited property that 
was not subject to tax at the decedent 
citizen spouse’s death and thereafter 
the assets were removed from the 
United States’ taxing jurisdiction prior 
to the noncitizen surviving spouse’s 
death. 

Sections 2056(d)(1) and 2056A, which 
were hastily enacted without signifi- 
cant technical oversight, raised many 
problems for tax lawyers. To remedy 
these immediate and obvious problems, 
Congress amended the statute in the 
Revenue Reconciliation Act of 1989 
(the 1989 act) and again in the Reve- 
nue Reconciliation Act of 1990 (the 
1990 act*). Notwithstanding these three 
attempts to enact a workable statutory 
scheme, many problems remained un- 
resolved. 

On January 5, 1993, proposed regu- 
lations and amendments of regulations 


The marital 
deduction 
provisions for assets 
passing to 
noncitizen spouses 
remain extremely 
complex and subject 
noncitizen spouses 
to unnecessary and 
unequal treatment 


by Leslie J. Barnett 


were published® which are designed to 
respond to the mandate of the statute 
and specifically the delegation to the 
Treasury to promulgate “regulations” 
under §§2056A(a)(2), 2056A(c)(2), and 
2056A(e). This article will review and 
comment on various provisions of these 
proposed regulations. 

Questions have been raised regard- 
ing the QDOT provisions and have 
remained unanswered, until now, re- 
garding: i) Whether restrictions are 
imposed on the nature or amounts of 
the assets that can be owned by a 
QDOT; ii) what constitutes a “hard- 
ship” for purposes of allowing principal 
distributions from the corpus of a 
QDOT under §2056A(b)(3)(B) without 
the imposition of tax; iii) the treatment 
of annuities owned either under quali- 
fied plans or by direct contracts; iv) 
whether a partial QDOT election may 
be made by a decedent’s personal 


representative; v) the availability of 
the §2013 credit upon the death of the 
surviving spouse for taxes previously 
paid on the death of the first spouse; 
and vi) other miscellaneous adminis- 
trative matters. These questions have 
created significant problems for estate 
planners and administrators of dece- 
dents’ estates. The proposed regula- 
tions address most of the pertinent 
issues, and as to those issues not 
answered, they invite comments in an 
effort to satisfactorily resolve them. 


Definition of a @QDOT 

The general purpose of §2056(d)(1) 
and (2) is to disallow a marital deduc- 
tion for assets passing to a noncitizen 
spouse unless such assets pass to a 
QDOT, as defined in §2056A. The pro- 
posed regulations further provide that 
assets will be treated as passing to a 
QDOT if the assets pass from the 
decedent directly to a QDOT, the as- 
sets pass from the decedent to the 
surviving noncitizen spouse and are 
subsequently assigned or contributed 
to a QDOT created before or after the 
date of the decedent’s death and before 
the date the decedent’s estate tax re- 
turn is filed, or the assets pass to a 
trust which is created prior to the 
decedent’s death which is not a QDOT 
but is subsequently reformed to qualify 
as a QDOT. 

For a QDOT to qualify under §2056A 
it must meet all of the requirements 
of the usual marital deduction provi- 
sions under either §2056(b)(5) (life es- 
tate with general power of appoint- 
ment), §2056(b)(7) (QTIP), or 
§2056(b)(8) (charitable remainder 
trust), or qualify as an estate trust 
under §20.2056(e)-2(b)(1)(i)-(iii) of the 
Treasury Regulations, and in addition 
must meet the following requirements: 

1) The trust must require that at 
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least one trustee of the trust be an 
individual citizen of the United States 
or a domestic corporation (a U.S. trus- 
tee); 

2) The trust must provide that no 
distribution, other than income, may 
be made from the trust unless a U.S. 
trustee has the right to withhold the 
estate tax imposed by §2056A(b); 

3) The trust must meet all other 
requirements imposed by Treasury 
Regulations to ensure the collection of 
the estate tax imposed by §2056A(b); 
and 

4) The personal representative of the 
decedent’s estate must elect, on the 
decedent’s federal estate tax return, to 
treat such trust as a QDOT. 


Collection of 
Deferred Estate Tax 

The legislative history of TAMRA 
expresses Congress’ concern that insuf- 
ficient assets might be subject to the 
taxing jurisdiction of the United States 
when the deferred estate tax imposed 
under §2056A(b) becomes due, and thus 
jeopardize the collection, at the death 
of the surviving spouse, of the tax 
deferred at the death of the first spouse. 
Pursuant to the authority delegated 
under §2056A(a)(2), the proposed regu- 
lations address this concern by impos- 
ing additional requirements on QDOT’s 
where the fair market value of the 
assets of the QDOT exceeds $2 million 
(for this dollar limitation, multiple 
QDOT’s for the benefit of the surviving 
spouse must be aggregated) at the 
death of the first decedent spouse. For 
these QDOT’s, the trust instrument 
must require that: 1) at least one U.S. 
trustee of the QDOT be a bank as 
defined in §581;° or 2) the U.S. trustee 
of the QDOT furnish a bond or security 
to the IRS in an amount equal to 65 
percent of the fair market value of the 
trust corpus (determined as of the date 
of the decedent’s death) and subject to 
review. If the fair market value of the 
trust’s assets at the date of the de- 
cedent’s death is $2 million or less, the 
trust instrument must comply with 
either of the above alternative require- 
ments, or specifically provide that no 
more than 35 percent of the fair market 
value of the trust assets, as redeter- 
mined on the last day of each taxable 
year, may be invested in non-United 
States situs real property.’ 

Furthermore, if the bonding or secu- 
rity provisions are not utilized by the 


The trust 
instrument must 
provide that all 

tangible and 
intangible personal 
property must be 
physically located in 
the United States at 
all times during the 
term of the trust 


trustee, the trust instrument must pro- 
vide that all tangible and intangible 
personal property must be physically 
located in the United States at all 
times during the term of the trust. The 
trustee may also elect to provide the 
bond or security to the IRS voluntarily. 
The amount and nature of the security 
to be provided is not exclusively that 
set forth in the proposed regulations, 
and the IRS is directed to publish 
guidance in the Internal Revenue Bul- 
letin from time to time with regard to 
alternate approaches available to trus- 
tees to assure that a fund will be 
available to collect the deferred tax.® 
In general, these proposed regulations 
appear to attempt to balance the addi- 
tional costs to the QDOT of securing 
such a bond, the administrative bur- 
den of reviewing the value of the trust 
assets on an annual basis, and the 
impact of institutional trustees’ fees 
against the certainty of the IRS having 
a fund against which to assess and levy 
the tax at the death of the surviving 
spouse. 

In addition to the security provi- 
sions, the proposed regulations adopt 
an anti-abuse rule that overrides the 
technical requirements for establish- 
ing a QDOT and provides that the 
trust fails to be a QDOT if the trust 
would otherwise qualify as a QDOT 
but utilizes “any device or arrange- 
ment that has, as a principal purpose, 
the avoidance of liability for the de- 
ferred estate tax under §2056A(b)(1), 
or the prevention of the collection of 
the tax.”? The example of such a device 
or arrangement given by the proposed 
regulations is the selection of a U.S. 
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trustee that is a domestic corporation 
having inadequate capitalization and 
that is established by the surviving 
spouse or members of the spouse’s 
family. 

In addition to the foregoing require- 
ments, a supplemental reporting re- 
quirement is imposed on the U.S. trus- 
tee to file an annual statement with 
the fiduciary income tax return for the 
QDOT reflecting the name, address, 
and taxpayer identification number of 
the U.S. trustee and the QDOT, and a 
list of the assets held by the QDOT 
reflecting their “fair market values” 
as of the last day of the QDOT’s taxable 
year.!° This reporting requirement im- 
poses significant additional costs on 
the QDOT, particularly if the proposed 
regulation is interpreted to require an 
appraisal of the assets each year to 
determine their fair market values, 
similar to the appraisal requirements 
for making certain charitable gifts for 
federal income tax purposes.!! 


Imposition of 
Deferred Estate Tax 

The deferred estate tax is imposed 
upon the occurrence of a “taxable event” 
as defined in §2056A(b)(9) and is gen- 
erally an amount equal to the incre- 
mental increase in the tax that would 
have resulted if the amount involved 
in the taxable event had been included 
in the taxable estate of the first de- 
cedent spouse, had been taxed at the 
rates in effect on the date of the first 
decedent spouse’s death, and had not 
been deductible under §2056. A taxable 
event will occur upon: 1) the distribu- 
tion of principal from the QDOT during 
the noncitizen spouse’s lifetime (other 
than for “hardship”); 2) the death of 
the noncitizen spouse at a time the 
QDOT assets are held for his or her 
benefit; or 3) the QDOT ceasing to 
qualify as a QDOT. Certain distribu- 
tions from the QDOT are not subject 
to the tax and §2056A(b)(3)(A), as en- 
acted by the 1989 act, provides an 
exemption for the distribution of “in- 
come” as defined in §643(b).!2 How- 
ever, the proposed regulations except 
from the definition of income “capital 
gains or other items that would be 
allocated to corpus under applicable 
local law governing the administration 
of trusts without regard to any specific 
trust provision to the contrary.”!4 

As noted above, distributions of prin- 
cipal for “hardship” are exempt from 


the deferred estate tax. Until now, no 
definition of hardship has existed. The 
proposed regulations at §20.2056A- 
5(c)(1) define a hardship distribution 
as one made to the spouse from the 
QDOT in response to “an immediate 
and substantial financial need relating 
to the spouse’s health, maintenance, 
or support.”!4 It will not be deemed a 
hardship distribution if the amount 
distributed can be obtained from other 
sources that are reasonably available 
to the surviving spouse, from separate 
non-QDOT assets. The sale of the 
spouse’s publicly traded stock or the 
cashing in of a certificate of deposit are 
the examples given in the proposed 
regulations of such alternative sources. 
Would availability of substantial equity 
in a home or other real property be 
sufficient to cause a distribution not 
to be for hardship because of this 
“other source” rule? A distribution, if 
exempt because of hardship, must be 
reported by the trustee on IRS Form 
706QDT, even if it is the only distribu- 
tion occurring during the filing period. 

If a taxable event occurs during the 
noncitizen spouse’s lifetime, the amount 
subject to the tax is the amount of the 
distribution, including any amount with- 
held from the distribution by the U.S. 
trustee to pay the deferred estate tax. 
If the tax is not withheld by the U.S. 
trustee but is paid by the U.S. trustee 
out of other assets of the QDOT, an 
amount equal to the tax so paid will 
be deemed to be, and treated as, an 
additional distribution to the spouse 
in the year that the tax is paid. Each 
trustee, not only the U.S. trustee, of 
the QDOT is personally liable for the 
amount of the deferred estate tax in 
the case of any taxable event. With 
respect to multiple QDOT’s for the 
same decedent, the trustee(s) of each 
trust are jointly and severally liable 
to the extent of the assets within their 
control.1!5 


Transfers and 
Assignments to a QDOT 
Generally, if transfers of an interest 
in property from a decedent to a nonci- 
tizen spouse occur outside a QDOT, no 
marital deduction is available. How- 
ever, as discussed above, the proposed 
regulations provide that if an interest 
in property passes outright either by 
testamentary bequest or devise, by 
operation of law, or pursuant to an 
annuity or other similar plan or ar- 


rangement, and the property interest 
otherwise qualifies for a marital deduc- 
tion, except that it does not pass to a 
QDOT, then, solely for the purposes of 
§2056(d)(2)(A) (allowing an estate tax 
marital deduction for transfers of prop- 
erty to a QDOT), the property is deemed 
to have passed to the surviving spouse 
in a QDOT, if the property: 1) is 
actually transferred to a QDOT before 
the estate tax return is filed and dur- 
ing the time the QDOT election may 
be made;!€ or 2) is assigned to a QDOT 
under a timely, enforceable, and ir- 
revocable assignment made on or be- 
fore the date on which the return is 
filed and during the time the QDOT 
election may be made. The transfer or 
assignment must be in writing and 
may be of a specific asset, a group of 
assets, or a fractional share of either, 
or a pecuniary amount, or expressed 
by a formula.!”? Only assets passing 
from the decedent and included in the 
decedent’s gross estate are eligible, and 
the QDOT may not be funded by assets 
initially owned by the surviving spouse 
prior to the decedent’s death. 

It is important to note that this 
permissible transfer or assignment ap- 
plies only for purposes of qualifying the 
assets for the marital deduction in the 
estate of the decedent and for no other 
purpose. Therefore, for income, gift, 
estate, generation skipping, and excise 
tax purposes the surviving spouse is 
treated as the transferor of the prop- 
erty to the QDOT. 

The proposed regulations address the 
timing requirements for such transfers 
te be effective,!8 and provide a method- 
ology for a “protective assignment” if 
there is a bona fide controversy at the 
time the estate tax return is filed as 


to the extent to which property passing 
to the surviving spouse is includible 
in the decedent’s estate (such as a 
controversy regarding the relative pro- 
portion of jointly held property under 
§2040(a)). The election is irrevocable 
but must be made within the time 
requirements for completion of actual 
transfers to the QDOT, and must speci- 
fically identify the assets to which the 
assignment refers and the reason for 
the protective assignment.!9 

Survivor benefits payable under quali- 
fied pension and profit sharing plans 
and annuity contracts described in 
§401(a) and §403(b) cannot be assigned 
prior to the time distributions are re- 
ceived under the plans because of either 
federal law (e.g., §401(a)(13)), state 
law, or the terms of the plan itself. 
Similar prohibitions may be imposed 
by annuities issued by insurance com- 
panies and under some state lottery 
laws.29 The proposed regulations pre- 
sent two options to allow otherwise 
nonassignable survivor annuities to 
qualify for the marital deduction under 
§2056(d)(2)(A).2! Under the first of these 
alternatives, the noncitizen surviving 
spouse must pay the deferred estate 
tax on an annual basis with respect to 
the “corpus portion” (as defined in 
Prop. Reg. §20.2056A-4(c)(4)) of any 
payment received. Under the second 
alternative, the noncitizen spouse must 
agree to roll over to a QDOT the 
portion of each payment received that 
constitutes the “corpus portion” of the 
distribution and such rollover must 
occur within 60 days of receipt. Failure 
to meet the annual payment require- 
ment or to roll over the corpus portion 
in a timely manner results in the 
imposition of the deferred estate tax 


“Look, son, the 11th Judicial Circuit!” 
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on the entire value of the annuity or 
other nonassignable payment. 

In addition, a detailed information 
statement22 must be filed with the 
QDOT estate tax return, and the nonci- 
tizen surviving spouse annuitant must 
execute an agreement acknowledging 
the obligation to pay the annual tax (or 
alternatively, acknowledging the obli- 
gation to roll over the corpus portion 
of the annuity payments to the QDOT) 
and agree to the imposition of the 
deferred estate tax on the entire value 
of the annuity, as though the spouse 
had died on the date of noncompliance, 
and the personal representative must 
make the election to treat the property 
as QDOT property. In most instances, 
all or a portion of the annuity pay- 
ments received will be taxable income 
to the surviving spouse; however, un- 
der §2056A(b)(15) and Prop. Reg. 
§20.2056A-5(c)(3), any amounts dis- 
tributed to the spouse from the QDOT, 
reimbursing the spouse for income 
taxes with respect to the receipt of the 
annuity payment, are not subject to 
the deferred estate tax, thus ameliorat- 
ing the potential for an undue cash 
flow burden that could arise in an 
effort to defer the estate tax. 


Allowance of Prior Transfer 
Credits Under §2013 

Prop. Reg. §20.2056A-7 contains two 
rules attempting to clarify the applica- 
tion of the §2013 credit for tax on prior 
transfers. If there is a deferred tax at 
the death of the first decedent spouse 
as a result of a transfer to the surviv- 
ing spouse pursuant to a QDOT, the 
deferred tax, when paid by the surviv- 
ing spouse and which arises as a result 
of the surviving spouse’s death or as a 
result of distributions of principal dur- 
ing the surviving spouse’s lifetime, is 
subject to the credit against the tax 
imposed on the surviving spouse’s es- 
tate assets, subject to the limitation of 
Code §2013(b). The proposed regula- 
tions provide that, in computing the 
credit available in such cases, the “first 
limitation” described in §2013(b) is the 
amount of the deferred estate tax im- 
posed under §2056A(b)(1). The percent- 
age limitations of §2013(a) which limit 
the available credit based on the num- 
ber of years between the first and 
second deaths do not apply. 

The second rule of this proposed 
regulation relates to application of the 
credit for tax on prior transfers in 
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which no marital deduction was al- 
lowed to the estate of the first decedent 
spouse because the assets did not pass 
to a QDOT. In such cases, if the trans- 
feree spouse’s estate is subject to U.S. 
estate tax, the credit is computed un- 
der the ordinary rules of §2013, except 
that the §2013(a) percentage limita- 
tions do not apply. 


Conclusion 

Although the proposed regulations 
clarify many areas of ambiguity, the 
marital deduction provisions enacted 
under TAMRA, the 1989 act, and the 
1990 act for assets passing to nonci- 
tizen spouses remain extremely com- 
plex and subject noncitizen spouses to 
unnecessary and unequal treatment. 
The perceived possible abuse of a non- 
citizen spouse leaving the United States 
to avoid the imposition of tax on inher- 
ited assets does not justify the cost, 
expense, and complexity created by 
these provisions. Furthermore, the saga 
has not ended. The proposed regula- 
tions are not finalized and current 
proposed legislation,?* as of this date, 
is once again attempting to mitigate 
the harsh effects of the law as origi- 
nally enacted. 0 


1 PL. 100-674, 100th Cong., 2d Sess. 
(1988). 

2 .R.C. §2056. Unless otherwise indi- 
cated, all references herein are to the Inter- 
nal Revenue Code of 1986, as amended 
(hereinafter the Code) and the regulations 
promulgated thereunder. 

3 Effective for decedents dying after Nov. 
10, 1988. 

4 P.L. 101-239, 101st Cong., 1st Sess. 
(1989) and P.L. 101-508, 101st Cong., 2d 
Sess. (1990). 

5 58 Fed. Reg. 305 (1993). 

® Code §581 provides that the term 
“bank” means a bank or trust company 
incorporated and doing business under the 
laws of the United States (including the 
District of Columbia) or any state, a sub- 
stantial part of the business of which is 
receiving deposits and making loans and 
discounts, or exercising fiduciary powers 
similar to those permitted to national banks 
under authority of the Comptroller of the 
Currency, and which is subject by law to 
supervision and examination by state or 
federal authority having supervision over 
banking institutions. 

7 Assets of closely held corporations and 
partnerships with 15 or fewer shareholders 
or partners, and trusts are deemed owned 
by a QDOT to the extent of the QDOT’s pro 
rata share of ownership of such entity. Prop. 
Reg. and 2(d) 
(i)Gi)(e). 


8 Prop. Reg. §20.2056A-2(d)(5). 
9 Prop. Reg. §20.2056A-2(d)(1)(iii). 

10 Prop. Reg. §20.2056A-2(d)(4). 

1 Treas. Reg. §1.170A-13(c)(3)-(6) and 
LR.S. Form 8283. 

12 Code §643(b) defines “income” as the 
amount of income of the trust for the 
taxable year determined under the terms 
of the governing instrument and applicable 
local law, excluding items of gross income 
constituting extraordinary dividends or tax- 
able stock dividends which the fiduciary, 
acting in good faith, determines to be alloc- 
able to corpus under the terms of the 
governing instrument and applicable local 
law. 

13 Prop. Reg. §20.2056A-5(c)(2). 

14 Cf. Treas. Reg. §1.401(k)-1(d)(2)(i). 

15 Prop. Reg. §20.2056A-11(d). 

16 See Prop. Reg. §20.2056A-3 setting 
forth the requirements for such election. 

17 Prop. Reg. §20.2056A-4(b)(2). 

18 Prop. Reg. §20.2056A-4(b)(6). 

19 Prop. Reg. §20. 2056A-4(b)(7). 

20 See, e.g., Fia. Star. §24.115 and §24.118 
(1991). 

21 Prop. Reg. §20.2056A-4(c). 

22 See Prop. Reg. §2056A-4(c)(5), for the 
full requirements of the form of such state- 
ment. 

23 H.R. 18, 103d Cong., 1st Sess. (1993) 
(“Tax Simplification Bill of 1993”). 
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otating children for equal 
periods of time between the 

homes of parents after dis- 

solution of the marriage 
seems, at first blush, to be the fairest 
solution whether arrived at by agree- 
ment or by court order. Such rotations 
have sometimes been daily, weekly, 
monthly, annually, and even three to 
four days. How better to assure fre- 
quent and continuing contact with each 
parent? What could be fairer than to 
give each parent equal time? What 
better way to settle a case where one 
parent, for real or imagined reasons, 
fears ending up after litigation as an 
every-other-weekend visiting parent? 
For a weary trial judge at the end of a 
bitter, contested custody case, it can 
be a Solomon-like decision—cutting the 
baby’s time, if not the baby itself, in 
half. 

If rotation of children is so beneficial, 
why is there a presumption in Florida 
law that rotating custody is not in the 
best interest of the children? Why 
doesn’t it work for the best interest of 
the children in every case? What type 
of parents is required to make it work? 
How do the children fare under the 
rotation plan in the years after di- 
vorce? Do rotated children do better or 
worse than primary residential chil- 
dren? This article will review some 
Florida appellate decisions, listen to 
the experiences of some trial judges, 
and examine a study of rotated chil- 
dren several years after divorce. 


Law and Experience 

Before reviewing the cases, let’s re- 
view the statutes. Section 61.046(11) 
provides: “‘Shared parental responsi- 
bility’ means a court-ordered relation- 
ship in which both parents retain full 
parental rights and responsibilities 
with respect to the child and in which 


Equal Primary Physical Residence — 
Rotate ’Em or Locate ’Em 


Florida appellate 
courts have made it 
clear that rotating 
custody is not in the 


best interest of 
children 


by Meredith J. Cohen 


both parents confer with each other so 
that major decisions affecting the wel- 
fare of the child will be determined 
jointly.” 

Section 61.13(2)(b)1 states: 


The court shall determine all matters relat- 
ing to the custody of each minor child in 
accordance with the best interests of the 
child and in accordance with Uniform Child 
Custody Jurisdiction Act. It is the public 
policy of this state to assure that each minor 
child has frequent and continuing contact 
with both parents after the parents sepa- 
rate or the marriage of the parties is dis- 
solved and to encourage parents to share 
the rights and responsibilities of child rear- 


2. The court shall order that the parental 
responsibility for a minor child be shared 
by both parents unless the court finds that 
shared parental responsibility would be det- 
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rimental to the child... . 


a. In ordering shared parental responsibil- 
ity, the court . . . may grant to one party 
the ultimate responsibility over specific as- 
pects of the child’s welfare or may divide 
those responsibilities between the parties 
based on the best interests of the child. 
Areas of responsibility may include primary 
residence. .. . 


3. Access to records and information per- 
taining to a minor child . . . shall not be 
denied to a parent because such parent is 
not the child’s primary residential par- 
Cnt. 


(3) For purposes of shared parental respon- 
sibility and primary residence, the best 
interests of the child shall include. . . 


(e) The permanence, as a family unit of the 
existing or proposed custodial home... . 


Florida’s shared parental responsibil- 
ity law became effective July 1, 1982.1 
Before and since that date, Florida 
appellate courts have made it clear 
that rotating custody is presumptively 
not in the best interest of children. 
Rotating custody has also been called 
joint, shared, split, and equal custody, 
or primary physical residence. At first, 
there was confusion in some trial courts 
in the interpretation of the new law. 
One trial judge even decided that 
shared parental responsibility under 
the statute mandated equal division of 
the primary residence in every case.” 
The appellate court, in reversing, ob- 
served that the statute, by its very 
language, contemplated a “primary resi- 
dence” which was not inconsistent with 
the sharing of other parental responsibili- 
ties. When the parties agreed to rotate 
the children every other weekday and 
every other weekend, the trial court’s 
decision to disapprove that arrange- 
ment was affirmed by the appellate 


: 


court which again held that the new 
law did not mandate equal time with 
each parent.? 

The above-quoted portions of the 
statutes contemplate that a trial court 
may order shared parental responsibil- 
ity and, at the same time, place the 
primary residence with one parent. 
This was confirmed again by an appel- 
late decision in 1986.4 

The trial court’s decision to award 
both parents shared parental responsi- 
bility and place primary physical resi- 
dence of the children with the mother, 
despite the recommendation of the psy- 
chologist for an equally shared custo- 
dial arrangement, was affirmed by the 
appellate court.5 When a trial court 
gave the father primary residence with 
reasonable contact by the mother, but 
neglected to provide for shared paren- 
tal responsibility, the appellate court 
ruled that, without further hearing, 
the final judgment could be corrected 
to provide shared parental responsibil- 
ity and primary residence with the 
father.® In striking down a trial court 
decision to rotate custody giving the 
father two consecutive weeks each 
month from age one until first grade, 
the appellate court held that shared 
parental responsibility of minor chil- 
dren does not contemplate shifting back 
and forth the physical residence of the 
children. The law provides for a “pri- 
mary physical residence” for the chil- 
dren, and the rotation of the physical 
residence of the children is presump- 
tively not in their best interest.’ The 
court said: “However, the best interest 
of the children is still the polestar and 
there may be special circumstances in 
individual cases which may justify ro- 
tating physical residence.”8 

Rotating the custody of an eight-year- 
old each year between a parent in 
Sanford and a parent in Bradenton 
was reversed.? The appellate court 
stressed that the child needed a stable 
home and the disruptive influence the 
lower court’s order would generate, 
coupled with the hostile attitudes of 
the parents, were additional factors 
requiring reversal. 

Judge Miner, in a recent concurring 
opinion,!° stated: 

Although I am obligated to vote to affirm 
the trial court in this case, fourteen years’ 
experience presiding over family law mat- 
ters at the trial level has persuaded me 
that, absent the most compelling of reasons, 


frequent shifting of physical custody of 
children, particularly toddlers, between par- 


Having children 
split time evenly 
rarely works. ... 
The parent thinks 
the child has two 
homes; the child 
thinks he or she has 
no home 


ents not only serves to introduce an element 
of instability into the children’s lives, but 
also heightens rather than reduces animos- 
ity between the parents. Thus, the long 
term relationship between children and the 
parents who are required by law to share 
responsibility for their upbringing is under- 
mined from the start... . 


A circuit judge experienced in family 
law cases, in a recent newspaper inter- 
view, stated that Florida never really 
embraced the idea of joint custody. The 
idea of having children split their time 
evenly between divorced parents—an 
idea popular in California in the 1970’s 
and 1980’s—rarely works in practice. 
The parent thinks the child has two 
homes; the child thinks he or she has 
no home.!! 

Another experienced family law cir- 
cuit judge, interviewed by the same 
newspaper, stated that an even cus- 
tody split succeeds only when you have 
exceptional parents who really place 
children first and understand that the 
child has superior rights to them. The 
typical 70-30 percent split with one 
parent designated primary residential 
parent and the secondary residential 
parent having the child one weekday 
plus alternating weekends and holi- 
days, with longer blocks of time during 
the summer and with both parents 
sharing equally in all major parenting 
decisions, allows the child to see both 
parents frequently while not being 
overly disruptive to the child’s life. 
What often happens in 50-50 situ- 
ations is just the opposite—you have 
parents in a power struggle in which 
each is concerned about having equal 
time with the other. !2 

The presumption against rotating 


88 THE FLORIDA BAR JOURNAL/JUNE 1993 


custody and the trial bench experience 
that rotating custody works only in 
rare cases with exceptional parents are 
both consistent with the findings of a 
recent study of rotated children inter- 
viewed several years after the divorce.!8 
It was found that in joint custody by 
agreement of the parents, the children 
did not do much better than primary 
residential children. In court-ordered 
joint custody, the children did much 
worse than primary residential chil- 
ren. 

Successful rotations were found only 
when the parents, after the divorce, 
were able to put the anger and hostility 
of the marriage and the divorce behind 
them and communicate with each other 
with a positive, nonhostile attitude. 
The study also found that in most cases 
the rotating plan did not force the 
parents to cooperate, communicate, and 
confer, but served to lock angry par- 
ents together after the divorce, forcing 
them to have frequent contact result- 
ing in confrontations and hostility det- 
rimental to the children. The rotation 
didn’t work any better for preschoolers 
than it did for teenagers. The pre- 
schoolers were confused and troubled 
by the different rules in the different 
households such as bed times, TV times, 
and sleeping arrangements. The teen- 
agers preferred one home with one 
telephone and resented shuffling be- 
tween parents when their focus was 
not on parents. 


Conclusion 

The tide of appellate decisions, trial 
judge experiences, and at least one 
study seems to be running against the 
viability of rotation of children. Why 
then do settlements and trials result 
in equal time for each parent? Why 
then do we still see child psychiatrists 
and psychologists testifying as expert 
witnesses that equal division is in the 
best interest of children? Most experts 
on cross examination will admit that 
rotation works for the best interest of 
the children only with parents who 
have positive, nonhostile attitudes af- 
ter the divorce, and who can communi- 
cate unemotionally on matters that 
affect the children. It is difficult for a 
trial judge observing the parties and 
listening to the testimony for one or 
two days to predict the post-divorce 
attitudes of the parents toward each 
other. Each parent has been carefully 
prepared by counsel and expert wit- 
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nesses to perform in court as mother 
or father of the year. The court, in 
most cases today, does not have the 
fact findings of a guardian ad litem 
who has spent hours observing the 
children with each parent in various 
family activities. Nor does the court, 
in most cases today, have the advocacy 
of an attorney representing the chil- 
dren. Such an attorney appointed by 
the court would be in a better position 
to develop facts which would show 
whether the parents have the attitudes 
necessary for successful rotation. Per- 
haps the presumption in Florida law 
that rotation is not in the best interest 
of children is the best safeguard for the 
children until we have guardians ad 
litem and attorneys for the children in 
every contested custody case. 0 
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in Markham v. Markham, 485 So. 2d 1299 
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¢ Length: no more than 18 pages, including footnotes. 


¢ Form: must be typewritten, double-spaced on 8!/2” x 11” paper with one-inch 
margins. Only completed articles will be considered (no outlines or abstracts). 


¢ Footnotes: must be concise and placed at the end of the article. Excessive footnotes 
are discouraged. Citations should be consistent with the Uniform System of Citations. 
Case cites and statutory citations should be included in the text to the extent possible. 


¢ Purpose: to educate or inform the reader on issues of substantive law and practical 
concern to lawyers. Analysis, opinion, and criticism of the present state of the law are 
also encouraged and should be clearly identified as the author’s. Such analysis should 
be accompanied by sufficient legal authority on all sides of an issue to enable the reader 
to assess the validity of the opinion. When criticism is voiced, suggestions for reform 
should also be included. 

“How-to” articles with universal appeal are preferred. The Florida Bar Journal will 
not promote any commercial service or product. 

The Florida Bar Journal will not publish articles dealing with pending appellate 
litigation. 


¢ Review: The Editorial Board, which is composed of lawyers practicing in various 
areas of law, has discretion over the acceptability of legal articles. The Editorial Board 
prefers not to review articles submitted simultaneously to other publications and requests 
notification from the author that the article or any version of it has ever been published 
or is pending publication in another periodical. 


The Editorial Board generally takes six weeks to complete its review. The editor of 
The Florida Bar Journal will write the author regarding the article’s status. The editor 
schedules publication of each article based on its timeliness, subject, and inventory of 
previously approved articles. 


* Biographical information/photo: A brief (50 words or less) biographical sketch and 
photograph of the author will appear in conjunction with publication of the article. 


¢ Circulation: The Florida Bar Journal is mailed to all members in good standing of 
The Florida Bar and subscribers . 


Unsolicited manuscripts are invited. All communications regarding legal articles 
should be directed to Editor, The Florida Bar Journal, 650 Apalachee Parkway, 
Tallahassee, Florida 32399-2300. The Florida Bar’s telephone number is 904/561-5600. 
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When it comes 
to Limited Liability 
Company law, 
we wro 


the book. 


(Also the newsletter, 
the seminar, and the 
computer discs.) 


So many lawyers, CPAs and financial 
planners have bought The Limited 
Liability Company: The Better Alter- 
native that it is now in its 4th printing. 

They like it because it has all the 
state regs and forms plus rulings and 
opinions. 

It’s complete, comprehensive and 
up to date. Without a doubt, it is she 
source of information on LLC law. 

And it now includes an expanded IRS 
section with annotated bibliography. 

The 842-page book is $135 includ- 
ing sales tax, shipping and handling. 

Add $40 if you’d also like a diskette 
containing all forms including manda- 
tory and example state forms. 

For $250 more, a year’s subscription 
to our newsletter will keep you apprised 
of all developments on the limited lia- 
bility front. 

There’s no risk. 30-day money back 
guarantee. 

Call to charge any or all of the above 
to MasterCard or Visa—and to find out 
about upcoming advanced seminars 
on limited liability in your area. 


1-800-282-4552 
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BOOKS 


Doctors and the Law 


by Judge Hiller B. Zobel and Stephen 
N. Rous 
Reviewed by Tonia Yazgi 

For most attorneys confronted with 
educating their health care provider 
clients about the intricacies of the legal 
system, Doctors and the Law: Defen- 
dants and Expert Witnesses will be a 
welcome and useful tool. Jointly writ- 
ten by Judge Hiller B. Zobel and 
Stephen N. Rous, M.D., this compila- 
tion of interesting and comprehensive 
information about the health care prac- 
titioner’s role in the legal system maps 
the course of medical negligence litiga- 
tion from inception through appeal. 
The authors’ combined expertise accu- 
rately depicts the lawyer’s and physi- 
cian’s perspective throughout this legal 
process, while concomitantly suggesting 
alternatives intended to maximize the 
physician’s understanding and effec- 
tiveness when sued. The book explores 
the relationships between physician 
and attorney, physician and insurer, 
and physician and codefendant, and 
offers valuable advice on how best to 
survive the legal process. 

The advice offered in this physician’s 
guide to the legal process comports 
with that which the medical negligence 
attorney should, and often must, pro- 
vide to the client during the course of 
litigation, thereby offering the physi- 
cian a preliminary insight into that 
which ultimately should be learned as 
the litigation progresses. Even for those 
physicians who already have been ex- 
posed to medical negligence litigation, 
the book will reaffirm the principles of 
legal conduct previously learned or, 
perhaps, cause a reassessment of those 
principles inaccurately presumed. 

Beyond the realm of physician as 
defendant, Zobel and Rous address the 
physician as expert witness, offering 
the would-be expert physician simi- 
larly valuable advice for improving 
performance and effectiveness as an 
advocate. From clothing to fees to testi- 
mony before the jury, the physician 
expert is skillfully guided with practi- 
cal tips and sound suggestions. While 
not entirely a panacea, every physician 
who faces the specter of litigation or 


who intends to serve as an expert 
witness should read this book, and 
every attorney who represents physi- 
cians should recommend it to clients 
or expert witnesses. 

Doctors and the Law: Defendants 
and Expert Witnesses is published by 
W.W. Norton & Company, Inc., 500 
Fifth Ave., New York, N.Y. 10110, and 
sells for $22.95 (224 pp.). 


Tonia Yazgi practices with the law 
offices of Osborne, McNatt, Shaw, 
O’Hara, Brown & Obringer, P.A., in 
Jacksonville, and is a member of The 
Florida Bar Journal Editorial Board. 


Preserving Family Lands 
by Stephen J. Small 

Simply put, the problem in preserv- 
ing family lands is this: Without proper 
planning, a valuable piece of land in 
an estate can trigger an estate tax so 
large that the land itself must be sold 
to pay the tax. This often comes as a 
shock to people who have just assumed 
that they can hand down their land to 
their children or grandchildren. This 
book provides the much-needed infor- 
mation, in language the reader can 
understand, on how to prevent this 
from happening and keep family lands 
in the family. 

Preserving Family Lands alerts own- 
ers of all types and sizes of land—small 
parcels, vacation property, large 
ranches, riverfront retreats, country 
estates, forestland—to potential tax 
problems, offers a range of tax- 
planning solutions, and outlines impor- 
tant legal steps they can take to make 
sure that their land is protected and 
preserved. Beyond landowners them- 
selves, its audience consists of the 
children who stand to inherit: lawyers, 
accountants, life insurance sellers, bank 
trust officers, appraisers, and financial 
planners. 

Author Stephen J. Small is an exper- 
ienced tax estate planner, practicing 
with the Boston law firm of Powers & 
Hall, P.C. 

Preserving Family Lands is avail- 
able for $8.95 plus $3 for postage and 
handling from the Landowner Plan- 
ning Center, P.O. Box 4508, Boston, 
Massachusetts 02101-4508. 
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LAWYER SERVICES PAGES 


PROFESSIONAL 
INVESTIGATIONS 


- Video Surveillance 

Activity Checks 

- Skip Tracing 

- Asset Searches 

« Public Record Searches 
Witness Location 

Statements 

Background Checks 


All-Inclusive Flat-Rate Packages 
From $109.00 


CALL TOLL FREE 
1-800-486-2202 


CLAIMS VERIFICATION 
INCORPORATED 


15 Years of Professional Services 
Locations Throughout Florida, 
Georgia and Alabama. 

Fully Licensed & Insured. 


Corporate Headquarters: 
1191 East Newport Center Dr., Suite 212 
Deerfield Beach, FL 33442 


BANKRUPTCY 
SOFTWARE 
With New Forms 
plus new 

Option 


Court Approval Guaranteed 


“Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 * Huntington Woods, MI 48070 


HEALTH CARE AUDITORS, INC. 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 


* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert's work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCAI is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE | 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 
Feather Sound Corporate Center Telecopier (813) 573-1333 
2 Corporate Center Drive: Suite 520 


i Is. 
Clearwater, Florida 34622 We are pleased to receive your calls 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 
case and, if it has merit, testify for you. 
Plaintiff or defense. 


Physicians for Quality 


1-800-284-3627 


THE ALTERNATIVE to typical referral services: 
we make full disclosure of our recruiting methods 
and finances! 

Satisfaction guaranteed or your money back! 
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LAWYER SERVICES PAGES 


For additional service providers... 


Consult the Lawyer Service Pages 


(yellow pages) of 


The Florida Bar Journal Directory 


Here to serve you.... 


Suppliers to the legal profession whose advertisements 
appear in this issue of the Journal not only help 
underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 


When you need a product or service, consult these 
companies and individuals first. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
“plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 

Over 100 years total staff experience - 
not connected with the Federal 
Government. 

GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


ADVERTISERS INDEX 
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TECHNICAL & MEDICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


Searching 


for 


Software... ? 


Consult the 
Legal Software Directory 
of your 

Florida Bar 
Journal directory. 
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There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don’t leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 
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Build “winning edge” 
library with 
coordinated Florida resources. 


Meet the challenges of today’s Florida practice with 
West's modern library, including: West’s® Florida 
Statutes Annotated and USCA? for statutory law; 
West's Florida Digest, 2d and Florida Cases 
volumes and CD-Reporters for case law; Florida 


Practice Series for practice guidance and West's 
Desktop Practice Systems for PC-based practice 
solutions; and WESTLAW® with WIN™ 
(WESTLAW is Natural™) natural 
language searches for computer- ” 


assisted legal research. 


To contact your West representative 
call 1-800-328-9352 about these and 
other West publications for your practice. 


West Publishing 0 
More ways to win 
610 Opperman Drive - Eagan, MN 55123-1308 


BUS 
ORGANIZAT Io) 
with 
© 1993 West Publishin} 
2-9265-5/3-93 


re Florida “a ©, %, 
‘on CD-ROM! 25° 
4 

3 

Lo 


